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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD
Case No.: 3:17-MC-0004
-Against-

CAYUGA MEDICAL CENTER AT ITHACA, INC.

ANSWER IN OPPOSITION TO PETITION FOR TEMPORARY

INJUNCTION UNDER SECTION 10(J) OF THE NATIONAL LABOR RELATIONS

ACT, AS AMENDED

CAYUGA MEDICAL CENTER (“Respondent” or “CMC”) by and through their

attorneys Bond, Schoeneck & King, PLLC, answers the Petition for Temporary Injunction Under

Section 10(j) of the National Labor Relations Act as follows:

The preamble to the Petition requires no response. To the extent it may be read as setting

forth allegations, Respondent DENIES such allegations.

1. ADMITS the allegations in Paragraph 1.

2. Paragraph 2 contains a legal conclusion and therefore requires no response. To

the extent it is deemed to contain factual allegations, Respondent DENIES such allegations.
3. ADMITS the allegations in Paragraph 3.
4. ADMITS the allegations in Paragraph 4.
5. ADMITS the allegations in Paragraph 5.
6. ADMITS the allegations in Paragraph 6.

7. ADMITS the allegations in Paragraph 7.

1 98531.1 3/1/2017
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8. DENIES the allegations in Paragraph 8.
(a) ADMITS the allegations in Paragraph 8(a).
(b ADMITS the allegations in Paragraph 8(b).
(©) ADMITS the allegations in Paragraph 8(c).
(d) ADMITS the allegations in Paragraph 8(d).
(e) ADMITS the allegations in Paragraph 8(e).
€3] DENIES the allegations in Paragraph 8(f).
(g) ADMITS the allegations in Paragraph 8(g).
(h) ADMITS the allegations in Paragraph 8(h).
i) ADMITS the allegations in Paragraph 8(i).
§) ADMITS the allegations in Paragraph 8(j).
k) DENIES the allegations in Paragraph 8(k).
) DENIES the allegations in Paragraph 8(1).
(m)  DENIES the allegations in Paragraph 8(m).
(n) DENIES the allegations in Paragraph 8(n).

9. DENIES the allegations in Paragraph 9.

10. DENIES the allegations in Paragraph 10.

11. DENIES the allegations in Paragraph 11.

12. ADMITS the allegations in Paragraph 12.

The WHEREFORE clause sets forth legal conclusions and/or a plea for relief to
which no response is required. To the extent that this Paragraph may be read as setting forth

allegations to which a response is required, Respondent DENIES such allegations.

2 98531.1 3/1/2017
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RESPONDENT’S DEFENSES

1. Petitioner does not set forth any evidence to establish reasonable cause to believe
that the Respondent committed unfair labor practices, and therefore, an injunction should not be
issued.

2. Petitioner does not establish that the relief sought would be just and proper.

3. Petitioner does not establish a likelihood of success on the merits and/or the
existence of irreparable harm.

4. Petitioner does not establish that remedial measures available before the National
Labor Relations Board would be insufficient if an injunction is not granted.

5. Petitioner’s request for an injunction is premature. Petitioner requests to have the
injunction decided on the basis of the administrative record developed before the Administrative

Law Judge which is not yet developed.

WHEREFORE, Respondent respectfully requests that this Court dismiss the Board’s

petition in all respects and grant the Respondent such other further relief as it deems just and

proper.

3 98531.1 3/1/2017
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Dated: March 3, 2017 Respectfully Submitted,

BOND, SCHOENECK & KING, PLLC

By: /s/
Raymond J. Pascucci, Esq.
Tyler T. Hendry, Esq.
Attorneys for CAYUGA MEDICAL
CENTER
600 Third Avenue, 22nd Floor
New York, New York 10016-1915
T: 646.253.2300
F: 646.253.2301

4 98531.1 3/1/2017
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,
DECILARATION OF
Petitioner, RAYMOND J.
PASCUCCI
V.
Civil Action No.:
CAYUGA MEDICAL CENTER, 3:17-MC-00004
(TIM)(ATB)
Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS )

I, Raymond J. Pascucci, declare, upon personal knowledge and under penalty of perjury
that the following is true and correct:

1. I represent Respondent, Cayuga Medical Center (“CMC” or “Respondent”), in the
above-referenced matter. I make this declaration in support of Respondent’s Opposition to
Region Three’s Petition for Injunctive Relief Under Section 10(j); and Respondent’s
Answers/Responses in Opposition to Region Three’s Motions to Shorten Time and for an
Expedited Hearing and to Determine the Section 10(j) Petition on the Basis of the Administrative
Record and Exhibits, as Supplemented by Affidavits.

2. An administrative hearing in this matter is ongoing. Testimony was taken on
January 9-12 and it resumed this Monday, February 27. It is scheduled to continue for the entire
week plus the following week through its completion. Should any additional days be needed, the

ALJ has set aside the week of April 3, 2017 to complete the hearing. Thus, the administrative

record will be complete in the near future.

98748.1
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3. As set forth in Petitioner’s Opposition to the Petition for Injunction and
Supporting Declarations, Region Three has not established grounds for Section 10(j) injunctive
relief.

4. Region Three fails to submit any evidence to support its contention that
reasonable cause exists to believe an unfair labor practice has occurred and therefore no
injunction can be issued.

5. Region Three also cannot establish that injunctive relief is just and proper. As set
forth in Petitioner’s opposition, reinstating the two employees’ to employment would be directly
contrary to the public interest.

6. In this case, Ms. Marshall and Ms. Lamb (1) knowingly and deliberately violated
policy and committed a fundamental breach of patient safety that placed the patient in danger of
a potential lethal outcome; (2) caused the vulnerable patient fear and distress because she was
aware of the nurses’ disregard of the necessary safety precautions; and (3) falsified the Blood
Transfusion Card by certifying that the proper two-nurse bedside verification had been
performed.

7. The irreparable harm and potential danger that could be caused by reinstating
these two nurses pending the completion of the administrative proceedings before the NLRB far
outweighs any alleged minor impact on union activity that had been in decline far before Ms.
Marshall and Ms. Lamb were terminated.

8. No injunctive relief should be granted and to the extent this Court considers
granting injunctive relief, no relief should be considered until the administrative record is
complete and both sides have had the opportunity to address the administrative record through

briefs.

98748.1
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9. Region Three attaches an Administrative Law Judge decision that was issued on
October 28, 2016 by David 1. Goldman, that involved one of the terminated nurses, Anne
Marshall, and was based on alleged unfair labor practices occurring back in Summer and Fall of
2015. See Memorandum of Points and Authorities in Support of Petition for Injunctive Relief,
Ex. I. This decision is a recommended order that has not been adopted by the National Labor
Relations Board. The Respondent has filed exceptions to the Administrative Law Judge’s
Recommended Order (i.e., an appeal) which are currently pending before the National Labor

Relations Board. The Administrative Law Judge’s decision is not final.

Dated: March 3, 2017

/s/
Raymond J. Pascucci

98748.1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

DECLARATION OF
Petitioner, KAREN AMES
V. Civil Action No.:
3:17-MC-00004
CAYUGA MEDICAL CENTER , (TIMY(ATB)

Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS )

I, Karen Ames, declare, upon personal knowledge and under penalty of perjury that the
following is true and correct:

1. I am employed by CMC as Chief Patient Safety Officer & Director of Quality and
Patient Safety. Ihave held this position since April 2010.

2. In this role, among other responsibilities, I am responsible for investigating
patient safety complaints.

3. On September 11, 2016, Charge Nurse, RN Scott Goldsmith received a complaint
from a patient who regularly received blood transfusions at CMC and was therefore familiar with
the verification process. The patient recognized and reported that on September 11 the two
nurses who performed the transfusion failed to properly verify both her ID and the blood to be
used in the transfusion before starting the blood transfusion process. In fact, only one nurse was

in the room at that time. Thereafter, Mr. Goldsmith entered the complaint into the incident

reporting system. A copy of the incident report is attached as Exhibit A.
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4. Loran Lamb and Anne Marshall had been the assigned nurses to perform the
blood transfusion on September 11.

5. In my capacity as Chief Patient Safety Officer, I proceeded to conduct an
investigation of the September 11 incident upon receipt of the incident report.

6. I, along with Deb Raupers, Director of Patient Services, interviewed the patient
on September 16. I entered the information gathered during the interview into the incident
reporting system. That information is attached as Exhibit B. Ms. Raupers also documented the
interview. That information is attached as Exhibit C.

7. The patient also provided a written statement in connection with the investigation.
That statement is attached as Exhibit D. The patient concluded “All previous nurses had made
me aware of this protocol and led me through it — this nurse did none . . . I need the hospital to be
aware of this breech [sic] of protocol and seriousness I felt being vulnerable in my bed.”

8. As part of this investigation, Ms. Raupers and I spoke with the patient’s sister,
who was present in the room when the incident took place, and who is also a critical care RN in
Maine. She reported that when asked “where is the 2nd nurse for the blood transfusion, [Ms.
Marshall’s] reply [was] ‘“We don’t have to do that;” [and when] questioned why another nurse
did, [Marshall’s] reply [was] ‘That must have been a new nurse.”” The sister also stated that,
“As an experienced critical care RN, I was shocked by the responses.”

9. I reviewed the September 11 Blood Transfusion Card for this patient completed
by Ms. Marshall and Ms. Lamb. In the box with the heading “Below information must be
verified at Patient Bedside” both nurses provided their initials and signed the card certifying that
the correct procedures had been followed, even though according to the patient’s report, and the

family member’s report, this was not the case. A copy of this card is attached as Exhibit E.
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10. Blood transfusions are a critical procedure that could have a lethal outcome if an
error results in transfusion of the wrong blood type. Therefore, CMC has maintained a Blood
Product Administration Policy since at least 2013 to put in place as many safeguards as possible
to ensure that a transfusion patient receives the correct blood. The Blood Product Administration
Policy in effect at the time of the September 11 incident is attached as Exhibit F.

11. This policy requires two verifications by two nurses. The first verification occurs
before the blood can be brought into the room. The two nurses must examine the patient
information as well as the information on the blood bag from the laboratory. Both nurses must
verify that everything matches, at which point the blood can be brought into the patient’s room.
This requirement was added to the policy in 2013 after a near-miss incident in October 2012
where a patient almost received the wrong blood.

12.  The second verification occurs once the blood is in the patient’s room. Again, the
two nurses must verify the patient’s name and date of birth (which requires the nurses to check
the patient’s identification bracelet), and checking the order and label on the bag. At that point,
the blood bag can be hung and the infusion commenced. This second verification has at all times
been a part of CMC’s Blood Product Administration Policy and is a national standard of care.

13. This final two-person bedside verification process is absolutely fundamental as a
final safeguard against a potentially fatal error prior to starting a blood transfusion. Please see
the relevant section of Lippincott’s, the authoritative source on standards for nursing practices,
attached as Exhibit G.

14. In fact, it is the final bedside verification that saved the patient in October 2012
from receiving the wrong blood. It is the last line of defense before a patient receives blood and

is imperative in ensuring patient safety.
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15. Once the transfusion is complete, both nurses are required to complete the Blood
Transfusion Card in the medical record certifying that every step of the verification process was
followed and that the transfusion was administered in accordance with all of the necessary
safeguards set forth in the Blood Product Administration Policy. It is my, and CMC’s
expectation, that the Blood Transfusion Card is filled out correctly and falsification of such a
medical record, as with any other medical record, would be grounds for discipline, including,
termination.

16. I interviewed Ms. Lamb on September 21%. Ms. Lamb admitted she never even
entered the patient’s room for this transfusion. She said she made a mistake and said she was
sorry. Ms. Lamb went on to acknowledge that: (1) she understood the Blood Products
Administration Policy; (2) she recently completed and understood the blood product training;
and (3) that she knew that blood administration is a high risk process and that an error could be
fatal for the patient. When asked about any contributing factors, Ms. Lamb said that the unit was
busy at the time, but she knew that this was no excuse for not completing the two-person check
at the bedside.

17.  As part of CMC’s investigation, this incident was submitted to CMC’s Nursing
Peer Review Committee, which is comprised of 6-12 RNs from across different care areas at
CMC. As standard practice, after reviewing all relevant information concerning the incident,
each committee member renders one of four possible judgments:

1 - Mostexperienced, competent practitioners would have
managed the case in a similar manner

2 - Most experienced, competent practitioners might have
managed the case differently

3—  Most experienced, competent practitioners would have
managed the case differently
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0- Reviewer uncertain, needs committee discussion

The Committee unanimously concluded that, “3 — Most experienced, competent
practitioners would have managed the case differently.” A summary of this peer review and the
conclusions reached is attached as Exhibit H.

18. We also provided information to Dr. Daniel Sudilovsky, Chairman of Pathology
and Laboratory Medicine and Medical Director of Laboratories for CMC, concerning the
incident. He concluded that the conduct was significantly severe enough that the two nurses
should not be allowed to continue to provide services at CMC. All blood products are
administered under Dr. Sudilovsky’s license.

19. I reviewed the staffing records to evaluate Ms. Lamb’s claim that the unit was
busy. My review showed that: (1) each ICU nurse had two patients, which is the normal ratio;
(2) the charge nurse had no patient assignment and was readily available to assist as needed; and
(3) there was a RN designated as on-call who could have been (but was not) called in.

20. I also followed up with Charge Nurse Goldsmith to evaluate the claim that the
nurses were busy. An email summarizing that conversation is attached as Exhibit I. It
confirmed that staffing was at the normal ratio and there were no emergencies.

21.  Ms. Marshall had been on a pre-scheduled vacation, and we were unable to speak
with her about the incident until October 4. In this interview, Ms. Marshall admitted that she
knew the policy but chose not to follow it because she was busy at the time. She argued that the
policy is flawed and glibly diminished the importance of a fundamental patient safety/nursing
practice protocol by asserting that she is fully capable of doing the final verification outside the
patient’s room while multi-tasking. This is particularly reckless since CMC policy declares

blood product administration to be a “safety zone process”, meaning that all steps must be
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performed from start to finish without interruption, and if an interruption does occur the process
must be restarted at the beginning and carried through to completion without interruption.

22. Finally, Deb Raupers and I reviewed the incident reporting system to confirm that
no similar complaints regarding the failure to follow this protocol had been made. All of the
hospital’s records at least since the near miss incident in October 2012 reflect that all blood
transfusions by nurses across all CMC units are conducted in accordance with the Blood Product
Administration Policy, including the final two-RN bedside verification. My staff pulled all
records during this relevant period; they were reviewed by Ms. Raupers and myself.

23. Additionally, although no other case is exactly like the misconduct committed by
Ms. Lamb and Ms. Marshall, a somewhat comparable example occurred on June 23, 2016, where
RN V. Comstock was discharged for failing to conduct checks before administering a
medication, including failing to scan the patient bracelet. A copy of this discipline is attached as
Exhibit J. In addition, there have been several cases where CMC employees were immediately
discharged for falsifying medical records.

24. As a result of the investigation, CMC concluded that Ms. Marshall and Ms. Lamb
(1) knowingly and deliberately violated policy and committed a fundamental breach of patient
safety that placed the patient in danger of a potential lethal outcome; (2) caused the vulnerable
patient fear and distress because she was aware of the nurses’ disregard of the necessary safety
precautions; and (3) falsified the Blood Transfusion Card by certifying that the bedside
verification had been performed. In addition, Ms. Marshall disregarded the patient’s own
concern about following the proper protocol, and Ms. Lamb failed to even enter the patient’s

room despite certifying that she had.
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25. Under these circumstances, I concluded that the nurses’ actions were reckless and
posed a substantial and unjustifiable risk to the patient.
26. 1 had no knowledge regarding Ms. Lamb’s alleged pro-union feelings or

sentiments.
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Dated: March £= , 2017

i\‘«{gm to belore me this
: thrday of March, 2017.

NOTARY PUBLIC
ROBIN LTILTON Yok

blic, State of Ne'
Notaty B B Ti6160254

Qualified in Tompkins Gnungy o0 ﬁ

Commission Expires tebruary 05,

HMJ;W

Karen Ames
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Current Summary
TRANSFUSION-RELATED Event (130804) - 11:11°2016 ...

Entered Date: 09-13-2016
imported FilelD:

File State! In-Progress
File Owner: Scott Goldsmith

General Event Information

General Incident Type
Classification of Person Affected IN-PATIENT
Equipment Involved/Malfunction No
Confidential No

Person Affected

Last Name
First Name
Person Medical Record #
Account #

Sex

poB

Streetl

Street?

Clty

State;

PALS

Phone

Work Phone
Room #
Admission Date

Event Details

Incident Date
Incident Time
Site/Campus

Department (department that needs to

Investigate Dccurence)
Specific Location

09-11-2016

14:30

Main Campus
Intensive Care Unit

hot applicable

Other Dept/Services that need to investigate

incident

File Owner:

Entered Date
Entered Time
Entered By:
Feedback Requested?

http://cme-tlapp/RL6 Prod/Summaries/FileSummary .aspx?file=130804&dsHash=e01026...

Scott Goldsmith
09-13-2016

13:43

Seott Goldsmith

Yes - 1 would like feedback

11/11/2016



Case 17-837, Document 54- _A)_:z;i%JZOl?, 2044703, Page23 of 89

Case 3:17—mC—OOOO4-TJM-ATB Dbcument 15-1 Filed 03/03/17 Page 2 of 4
Page 2 of 4

Attachment
No Attachment

Specific Event Details

Specific Inicident Type deviation from standard operating procedure
Category of Complaint
Reported Incident Severity Severity Level 0-Near Miss/Potential Harm/Damage

Actual Incident Severity

Any Contributing Factors related to Alarms - Unkriown

{i.e. Alarm fatigue)?

Brief Factual Description Mrs [EEEEE called e into her room and asked me to close the
door. She then asked me if it was common practice to check a
patient's ID bracelet before starting blood. T informed her it was,
She then informed me that the nurse, Anne Marshall had hung the
currently infusing blood without checking her 1D,
I noted that the attached paperwork had all the appropriate initials
and vital signs. T approached Anne to ask if she had checked the
patient ID against the blood before starting infusion. She informed

rhe that she er nurse had used patient’s sticker shaet at
{ nfirm the information. We than had a brief
tance of checking blood at patient's
at she understood and would do so in the

I also spoke with Loran Lamb, the cosigner on the paperwork. She
verbalized the correct procedure for checking blood and stated
that she would be sure to - so from now on.

Contributing Factors o Failure to follow procedure
s policy/procedure issug
Immediate Actions Taken s policy/procedure reviewed
o staff reinstructed
Notifications

Notifications Made

Type-of Person Notified: Administrator
Mame Linda Crumb
Date 09-12-2016- -
Time 08:30
Follow-Up Actions

Follow-Up Actions

General
Date - 09-14-2016
Type * Work done on file

http://eme-rlapp/RL6_Prod/Summaries/FileSummary.aspx?file=130804&dsHash=e0{026... 11/11/2016
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Follow-Up Done By
Followup To/With:

Time

Refer to Other Department?
Details

Followup: Desctiption

Attachment
Attachment

No Attachment
General

Date

Type

Follow-Up Done By
Followup To/With:
Time

Refer to Other Department?
Details

Followup Description

Attachment

Attachment
No Attachiment

Resolution/Qutcome

Serious Safety Event Classification
Consequence Rating
Likelihood Rating

Level of Risk

Root Cause

Red Rule Violation?
Total Time

Total Expense Tncurred
Outcome Notes:
Closed By

Closed Date

Case 3:17-mc-00004-TIM-ATB Document 15-1  Filed 03/03/17 Page 3 o{) 4

age 3 of 4

Karen Ames
investigation
17:44

Interviewed pt today, Patient described situation that led to her
concern. She stated that in all other instances of hanging

blood two rurses always came to bedside to conduct verification
and pt 1D, She noticed that this time only one nurse hung the
blood without carrying out these steps or checking her name
band and wondered why the difference. The patient questioned
the nurse and was told by the nurse she (and the other

nurse) checked everything at the nurse station. The pt stated her
sister who is-an RN witnessed this and was concerned and
checked labels against blood bag. I thanked the patient for
speaking up and assured her we take patient safety seriously- and
that we would address this situation with the

employee . Investigation continuing per our red rule policy.

v

a;‘ R T

" _.
09-16-2016 ',
Work done on file
Polly Votaw

Note to file

06:46

Case referred to Nursing Peer Review Committee per Request of
Linda Crumb.Deb Raupers,

Polly Votaw

Yes

$0.00

hitp://eme-rlapp/RL6_Prod/Summaries/FileSummary.aspx?file=130804&dsHash=e0026... 11/11/2016
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End of Form

hitp://eme-rlapp/RL6_Prod/Summaries/FileSummary.aspx?file=130804&dsHash=¢0£026... 11/11/2016
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Follow-Up Done By
Followup To/With:

Time

Refer to Other Department?
Details

Followup Description

Attachment
Attachment

No Attachment
General

Date

Type

Follow-Up Done By
Followup To/With:
Time

Refer to Other Depariment?
Details

Followup Description

Attachment

Attachment
No Attachment

Resolution/Outcome

Serious Safety Event Classification
Consequence Rating
Likelihood Rating

Level of Risk

Root Cause

Red Rule Violation?
Total Time

Total Expense Incurred
Outcome Notes:
Closed By

Closed Date

Page 3 of 4

Karen Ames
investigation
17:44

Interviewed pt today. Patient described situation that led to her
concemn. She stated that in all other instances of hanging

blood two nurses always came to bedside to conduct verification
and pt ID. She noticed that this time only one nurse hung the
blood without carrying out these steps or checking her name
band and wondered why the difference. The patient questioned
the nurse and was told by the nurse she (and the other

nurse) checked everything at the nurse station. The pt stated her
sister who is an RN witnessed this and was concerned and
checked labels against blood bag. I thanked the patient for
speaking up and assured her we take patient safety seriously- and
that we would address this situation with the

employee . Investigation continuing per our red rule policy.

¥ Al T

&
09-16-2016 .
{vork done on file
Polly Votaw
Note to file
06:46

Case referred to Nursing Peer Review Committee per Request of
Linda Crumb.Deb Raupers.

Polly Votaw

Yes

% 0.00

http://eme-tlapp/RL6_Prod/Summaries/FileSummary.aspx?file=130804&dsHash=e0f026... 11/11/2016



Case 17-837, Document 54- _A)_a;ig/‘ZOl?, 2044703, Page27 of 89

Case 3:17-mc-00004-TIM-ATB Document 15-2 Filed 03/03/17 Page 2 of 2

Pagedofd .

End of Form

hitp://cme-rlapp/RL6_Prod/Summaries/FileSummary.aspx?file=130804&dsHash=e0£026... 11/11/2016
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Forrest, Brian

S pEcE
From: Raupers, Deb
Sent: Tussday, Sentember 20, 2016 4.54 PM
Ton Forrest, Brian
Subject: FW: Phane interview with Mrs.

Pronit Ameas, iKaren
Sant: Tuesday, September 20, 2016 3:58 PM
T Raupers, Deb

Bubieoty RE: Phone interview wiih_

Looks accurate, car't think of anything else. Karen

Fromy Raupers, Deb

Seant: Tuesday, September 20, 2016 12:00.PM
Tor Ames, Karen

Subject: Phone nterview with Mrs_

Please feel froe to add to parrative. This s my recollection of the phone call Friday 8t 12:15pm.

Froiay 5/16/2016 Karen Amesand | aazi@d-ﬁs jook fivto a patient complalnt. We had rounded onthe
patient that am to find that she was discharged Thurstay evening. | introduced myself and asked her if she would
explain to me her complaint of what sceurred when she was given blood in the icu S o xplained that her nurse
vamne in the room and hung 2 unit of bload and started toinfuse it and was going to walk out R asked the nurse
“dor't yau need ta check my pame and band” and follow some sort of protocol and the nurse responded "l already did
that at the desk” and therwalked out of the room SR~ <ister, whio is an RN, was sitting a1 the Toot of her bed and
was describertas being “appalied”, The sister Immediately got up and checked the blood herself to make sure it was

B 1oy then contacted the charge nurse to explain what had oceurred IIBRIIN St2ted she felt safe anly after her
sisterwho isan R checked herblood.

aren and | explained that we have poficies and procedures that staff must follow and that we would address the issue.
We thanked her for bringing this issue forward and (s tated that she “Felt like she had ta speak up”. She had read
the “speak up fiyer” on her wall and felt that this was to Important to let go. She was upset that after she questioned the
aurse, the nurss just excused it away, | reassured I that we were taking thisincident seriously and that we are
proud that she partnered with us in her care and was an sdvocate Tor herself, Lasked if she had the Your Rights booklet
that we give out an admission and she looked in her paperwork and stated she did not have itat home, theninformed
her of har right 1o call the NYSDOW toll free number 1o e o cancerafprobleny/complaint and gave her the 1-800
pirnbar. Fdid reassure her that we would get back to herafter investigation on our end.

xaren asked (R 7 she would mind if she tatked to her sister. [ so/d that would be fine. Karen gave I =
nrmber to givie to her sister to call at her gmwmiezm:e.- also asked Us to addross a distharge pharmacy issue that
aecurred that resulted in et not belng able to get her antibiotic untibthe naxt morming. Lihanked her for sharing
sverything with us and told her to callif she had anything else we tould help with.
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Arnes, Karen

Fromm Ames, Karen

Sents Monday, September 18, 2016 1159 AM

To

Subject: RE: Recounting of protocal incident 9/11/16

Hello Mr;_ | hope you are feeling better, Thank you for forwarding this- | will also be looking into the grescription
concern too. In terms of the Dept of Health- we are obligated to make sure you are aware of your rights and to provide
you with the dept of health info. Wae are just making sure you have the info and that you do understand you can contact

them with concerns, 'Wa will follow back up with you regarding these incidents,
Sinceraly, Keren

wen(itiginal Messages---
Fromy

Sent: Monday, September 18, 2016 $:30 AM
To: Amnes, Karen
Subject: Recounting of protocol incident 9/11/16

Dear Karen,;
Here is my recounting of ty blood protacel incident.

P have a cancer called myleodysplastic syndrome. In fuly | started needing to have blood transfusions, From day one the
nurses talked me through the protocol they would be following whenever they administers a blood product for me. Call
for blood, wait, Get Tylenol and Benadryl, Blood arrives, 2 nurses are in the room with the blood. They scan my name
hand, they ask rme my name and birthdate. They read my name and number off my wrist and compare it to the
paperwork, They then read the numbers on the blood tag and compare It 1o the paperwork numbers. ifeverything
matches, then they start the blood.

Unfortunately | ended up in the hospital on September 5th. All my blood numbers were very low and | had aninfection
sernewhere, 1n the next fow days numgrous blood products were hung-and the protocal was follpwed, On September
141 it was determined that | would need a bag of blood. Nurse calls, we wait. My sister and aunt were in the room,
The nurse {(Anne) comes in hangs the bag and starts the blood. 1looked at her and said "What about the protocol?” And
she said "Oh, we did that at the desk."-and left the room. My sister, who Is an RN In the state of Maing, ran over to the
blood to check the numbers, | said "This isn't how it's ever been done." The numbers checked, so | relaxed, but when
Seott come into the room (I think he was charge nurse for the day) | voiced my major concerns to him. All previous
fnurses had rade me sware of the protocol and led me through it—--thls nurse did none, Scott told me he would speak
to the nurse, and let me know after he did,

I rieed the hospital to be aware of this breech of protocol and seripusness | telt being vulnerable in my bed,

Oine other concern | have 15 about my discharge on Thursday, September 15th It topk time to get everything in order
and ready for release. We were told prescriptions had been calied in. We left the hospital after :00 pin, go o
Wegrman's Pharmacy and they had no knowledge of my preseriptions. My husband and Lmade 2 phone calls to find out
about the prescriptions-—they finally got calted in—-but obe of the drugs was not going to be available until mid day the
following day, which means | would be missing 2 dosages of one of the drugs. It wasvery nenve wracling 1o have 1o des!
with this after a long day. 1t seams like there should be a better way to set up patients 10 be released,
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You aleo informed me that | coold tuen the blood protocol incident in o the Department of Heslth. Lam confused ifyou
are just giving e information, or asking me 1o report this there also. You appear to-be handling this st your hospital
teval, Dot ean send what Uvewritten 1o vou to them also if that would be helpful.

Thank you for the importance you are placing on this incident
Sincerely,

Sent from my iPad
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Cayuga Medical Center elibrary Print
Document: Blood Product Administration Ver 7
Folder: General (Pt Care General)

Document Publish Date; 11/25/2013

Standard

Registered Nurses (RNs) and Graduate Nurses (GNs) under the supervision of an RN with specified
training, will administer blood or blood components. The entire blood transfusion process should be
considered a safety zone process. Individuals participating should be identified and not interrupted during
all steps.

Licensed Practical Nurses (LPNs) at Cayuga Medical Center (CMC) may assist Registered Nurses during
the administration of blood and blood products by collecting vital signs and reporting any questionable
findings such as changes in vital signs, signs or symptoms of blood reactions, and any other observations
related to the administration of blood or blood products.

LPNs are not to be responsible for the administration of blood or blood products:

Purpose
To ensure the safe administration of blood or blood components.

Supporting Data

American Red Cross. (December, 2009). Circular of information. Retrieved from here.
Cayuga Medical Center Tissue & Transfusion Committee proceedings.
Circular of Information, American Red Cross, July 2010.

Lippincott, Williams & Wilkins. (2011). Transfusion therapy. The Journal of Infusion Nursing: Infusion
Nursing Standards of Practice, 34{18).

Roback; J., Combs, M. R., Grossman, B., & Hillyer, C: (2008). Technical r}ranuéi (16" ed.). Bethesda, MD:
American Association of Blood Banks:

Policy
Informed Consent

1. The ordering provider is responsible for informing the patient of risks, benefits of blood or biood
component transfusion, complications and alternatives.

2. The infoermation booklet What You Should Know about Blood Transfusions will be provided fo the
patient or designee prior to signing of consent. The nurse will discuss content of education
materials with the patient or designee and document the patient or designee’s acknowledgement
and acceptance in the patient record.

3. The RN will ensure that the consent to transfuse is obtained and documented on the CONSENT TO
TRANSFUSE form (form #130386), prior to blood product administration

4. If the patient is unaware of the need for transfusion, does not understand, or is incapable of
consenting, the provider must be notified. The RN should explain the need for documentation and
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possibly additional discussion with the patient/family/guardian (in the case of minors), The ordering
provider is then responsible for informed consent and subsequent documentation. The RN should
document this conversation in the progress notes.

Obtaining Blood Products

1. A BLOOD PRODUCT TRANSFUSION ORDER/RELEASE FORM (form #13039) which is
completed by the provider is required for every fransfusion.

2. Only one unit of blood will be issued at a time from the blood bank, except in an emergency when
more than one intravenous (1Y) line is in use:

3. The courier must have a Blood Product Request slip with the patient’s sticker and the signature of
the RN in order to receive blood products from the blood bank. The form will be required for each
unit of blood component received.

4. Only a Laboratory Technician or a Technologist may give out cross-matched blood, components, or
derivatives —~ or remove them from the refrigerator.

5. Blood and blood components must be inspected at the time of issue.

} Examine blood or blood components for hemolysis and the cells for discoloration.
B) Should blood or blood components appear abnormal in any way, do not remove from the
lab; the blood will be placed in quarantine until it is evaluated.

6. Emergency release of blood: if urgency warrants release of blood before the cross match, the
provider must sign the EMERGENCY RELEASE OF BLOOD FORM (form #13009).

7. ‘Issuing blood or blood components

A) A courier must be a CMC employee. Volunteers cannot transport blood components.
B) A courier can only pick up blood or blood components for ONE patient at a time.
8. The Laboratory Technician and the courier will check the information on the Blood Product Request
Slip with that on the cross match slip. They will verbally compare the following:
A Patient name
B} Patient account number/date of birth
C) Unit number
D) Blood types
E) Expiration date

9. If all information matches, the Technician and Courier wn! document on the transfusion card
attached to the blood component.

10. The unit will be placed in a large plastic bag and sealed for transport. If gloves are worn during the
transport of blood and blood products, they must be changed prior to handling the blood and blood
products.

11. All blood and blood products must be handled with gloves on.

Documentation
1. Transfusion card will be completed in its ent;rety by two RNs/GNs and upon completion returned
immediately to the lab.
2. Blood companent type and fluid volume infused will be noted in the Intake and Output record.
3. Patient tolerance will be documented in the medical record.

Miscellaneous
Refusal to Consent to Blood Transfusion and Blood Components
1. Inthe event that a patient refuses to receive blood transfusion, the patient and provider must
complete the Refusal to Consent to Blood Transfusions and Blood Components forms.

Patient with Capacity to Make Medical Decisions
A patient shall be considered to have capacity to make medical decisions if the patient is:
« - Conscious;
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e - Anadult 18 years or older, or an emancipated minor (i.e. under 18 and married or pregnant or
under 18 and a parent), who has not been declared legally incompetent;
Able to understand the nature and severity of his/her medical condition;

« Able to understand the possible consequences of refusing the proposed treatment; and
Able to make informed choices concerning the course of treatment.

Minor

A minor refers to a person who has not yet reached the age of eighteen {18) and is not authorized under
the Taws of the State of New York to give consent for themselves (parent of a child; is or has been married;
is pregnant). A person who is not a minor is an adult.

Patient's Representative

If a patient is an adult and lacks capacity to make medical decisions,; a duly appointed Health Care Proxy
or agent may act in place and instead of the adult who lacks capacity if the proper procedure for
determining lack of capacity has been followed in the Medical Center. Patient's representative also means
with respect to a minor patient the parent or guardian. The authorization to give consent for a minor's care
does not carry with it the right to refuse medically necessary life sustaining treatment on behalf of the
Tinor.

Procedure

1. Whenever a provider or hospital employee becomes aware that a patient or representative will not
consent to blood transfusions on the basis of religious beliefs or other reasons will not be given or
has been refused, the administrator on call of the Medical Center (or hisfher desighee) shall be
immediately notified.

2. If, before lacking capacity, a patient or representative has informed-his/her provider that he/she
will not consent to blood transfusions on the basis of religious beliefs or other reasons, such
patient shall be deemed to have refused consent for the purpose of this policy. The provider shall
note the facts and circumstance of the patient's decision in the medical record.

3. The attending physician shall discuss with the patient or'the patient's representative or a person
authorized under the laws of the State of New York to consent on behalf of a minor, the
consequences of refusing to consent to blood transfusions. The provider shall also discuss with
the patient or patient's representative or such authorized person the alternatives to receiving
blood transfusions including:

A) Refusing to undergo the recommended medical treatment; the risks of so refusing, the
alternate procedures; if any, and the risks thereof,

B) Obtaining and storing the patient's own blood in preparation for any necessary transfusion
during the recommended medical treatment;

C) Transferring the patient to ancther hospital; or

D) The patient or patient's representative or such authorized person obtaining a court order.

This discussion shall be noted in the patient's medical record.

4. If, after receiving information as to the consequences and alternatives, the patient or patient's
representative continues to refuse consent to blood transfusions, hospital management shall be
notified and legal counsel shall be consulted prior to any medical procedure commencing.

5. After consulting with the patient's attending physician and Medical Center legal counsel, the
hospital management shall determine whether to:

A) Seek a court order permitting the transfusion;

B) Refuse to permit the recommended medical procedure until such time as the patient or
patient's representative obtains a court order supporting the right to refuse the transfusion;
or

C) Attempt to transfer the patient to another facility which will agree to perform the requested
procedure.
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6. No blood transfusions shall be given without the consent of the patient or patient's representative.
In all cases of adult patients, the general consent of the patient or patient's representative to the
procedure shall be deemed to include the consent to blood transfusions if necessary during the
procedure, unless the Medical Center or somebody on behalf of the Medical Center or the
attending physician has actual information that such consent is not given or is denied.

7. If either an adult patient or the patient's representative has not actually refused consent but the
Medical Center has information from other persons that would reasonably lead the Medical Center
to conclude that the patient would not consent to said blood transfusion, the Medical Center shall
not continue with the medical procedure unless in the provider's judgment an emergency exists
and the person is in immediate need of medical attention and the attempt to secure consent would
result in delay of treatment which would increase the risk to the patient's life or health. Where
consent to transfusions is clearly refused, the Medical Center may proceed to obtain a court
order. ;

8. If the patient is a minor, only those authorized by the laws of the State of New York to give

consent for a minor may consent to the transfusion of blood to a minor. General consent without

raising a question by such authorized person shall be deemed to consent to the transfusion of
blood to a minor. No elective procedure shall be performed on a minor where there is reasonable
information to believe that consent to blood transfusion to the minor would not be given by an
authorized person. No emergency procedure shall be performed on a minor for whom consent for
blood transfusion has not been given or has been withdrawn or refused unless in the provider’s
judgment an emergency exists and the minor patient is in immediate need of medical attention
and an attempt to secure consent would result in delay of treatment which would increase the risk
to the minor patient's life or health. Where consent to blood transfusions for a minor is refused,
the Medical Center shail make all reasonable efforts to obtain a court order before any blood
transfusions are given.

The Medical administrator on call or her/his designee shall be consuited if there are any questions

relating to this policy.

@

Return of Unused Blood
1. Issued blood should be started within 30 minutes after it is taken from the blood bank refrigerator.
If it is determined that the blood is not going to be transfused, it must be returned to the blood
bank within 30 minutes of release time.
2. The blood transfusion must be completed within four hours from time of blood bank release. Do
not store blood in-any refrigerator on the floor.

Disposal of Containers
1. Remove transfusion card and process per protocol, discard container in biohazard container.

interfacility Transfers
1. Blood products accompanying a patient from another facility that is not currently infusing, may
NOT be transfused. Transport unused blood product to the blood bank.

Warming of Blood
1. ltis not necessary to warm blood before transfusion except in circumstances such as:

A) Massive or rapid transfusion (greater than 50 mli/minute).

B) Occasionally in exchange transfusion of the newborn.

) Patients with-cold aggliutinins.
Once blood has been warmed it cannot be returned to the blood bank for future transfusion.
Blood should only be warmed in an approved blood warmer, not by placing it near a heat source.
*The temperature of the warmer needs to be documented on the transfusion card at the beginning

of the transfusion,

L b
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Use of Blood Filters

1. To help prevent infections, filters must not hang for more than four (4) hours from the start of the
transfusion: :
2. All blood components, except aibumin, must be transfused through a filter designed to remove
- clots and aggregates (generally a standard 170- to 260-micron filter)
3. Platelet filters - (can be used for one platelet pool or.one pheresis) Must be used on all platelets —
provider order not needed. The filter will be provided by the blood bank when issuing platelets.

Administration of Blood
Equipment

Normal saline intravenous (IV) solution only (a 250 or 500 ml bag is sufficient).

Y-type blood transfusion tubing or primary pump tubing and a secondary blood set.

Basic venipuncture equipment as specified in venipuncture procedure (See IV Therapy — Peripheral
Intravenous Line Insertion, Care, and Maintenance procedure).

Exam gloves.

Transfusion of Packed Cells or Whole Blood

1. - Review medical record for complete provider's order and consent to transfuse.

2. Obtain and record baseline temperature, pulse, respirations, and blood pressure before starting
procedure. Document on Transfusion Card. Review or perform nursing systems assessment.

3. If blood warmer is-used, document initial temperature of blood warmer on Transfusion Card prior
to transfusing. (See IV Therapy Blood/Fluid Warmer policy). If blood warmer is not used, write N/A
on‘the Transfusion Card.

4. - Perform venipuncture, using a 20 gauge or larger needle for packed red blood cells or whole

blood. If necessary, a 22 or 24 gauge [V catheter may used. Other blood components, such as

platelets, cryoprecipitates, fresh frozen plasma, 1Vig or albumin may also infuse through smaller
needles. Examine the blood bag for contamination.

Prepare Y-tubing by closing all clamps and spiking the normal saline container.

Hang saline container on an IV pole and open the clamp just below the saline,

Fill the drip chamber until the filter is completely covered with saline, tapping the filter to remove

air bubbles.

Prime the tubing by opening the flow rate control clamp.

When the solution reaches any Y-injection sites and the pump (second) chamber, invert the Y-

injection sites and pump chamber so the ALL air is expelled, tapping the Y-injection site to remove

air bubbles.

10. Attach IV fluid to clave clamp and run at ordered rate, a minimum of 3 mis/hour.

11. if using a pump to administer the blood, run saline through pump tubing per manufacturer's
instructions.

A) Obtain blood from blood bank. *Wear gloves when handling blood bag.*

12. A two-tier verification should be implemented on inpatient floors:

A) Before taking blood into the patient room; the two nurses must verify the blood against the
order and chart for correct patient name, blood type, type of blood product. No product
should enter the patient room untilit is verified.

B} Inside the room, verification must occur matching the blood to the patient with two identifiers
(name, date of birth [DOBY)); verbally and against the patient wrist band.

C)- The blood must not be hung before the verification has occurred. If the nurse is interrupted
for something more pressing, the incoming nurse will need to re-verify that the product is
correct before transfusing.

13. Perform the 2-RN bedside checklist:

A) Verify the provider's order.

BY Verify that the consent has been signed by the patient (or appropriate representative).

C) Check the blood bag number, expiration date, blood type and Rh.

Noo

o



14.

15.

16.

17.

18.

19.

20.
21.
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D) Two RNs must identify the patient at the bedside by asking the patient for his or her name
and date of birth. This is compared to the patient's armband and blood Transfusion Card.

E) Transfusion card will be completed in its entirety by two RNs/GNs and upon completion
returned immediately to the lab.

F) *Wear gloves when handling blood bag.*

Hang the blood bag. Turn off saline, and open the clamp below the blood bag. Make sure the filter
is completely immersed in fluid so that the blood does not drip directly onto the filter. This could
cause hemolysis of the cells. Alternatively, attach the blood secondary set to the blood bag, prime
and attach to primary tubing.

Ensure that entire length of pump/blood tubing is completely filled with blood product prior to
attaching to patient. This will ensure that the start time documented on the Transfusion Card
represents the time the blood actually started infusing into the patient.

During the first 15 minutes of the transfusion, the blood should run slowly (less than 100 ml/hr)
and the nurse should closely observe the patient for adverse effects. Record vital signs before the
transfusion is started, after the first 15 minutes of the transfusion and after the unit is completed
on the blood Transfusion Card.

if the patient shows no signs or symptoms of a possible reaction, the rate of the transfusion may
then be increased. Most patients not in congestive heart failure or fluid overload can tolerate one
unit of packed cells in 1 1/2 to 2 hours. A unit of blood and any associated tubing should not hang
more than four (4) hours from the time it was issued from the Blood Bank.

Upon completion of the transfusion, complete the remaining spaces on the Transfusion Card: date
and time down, RN completing the transfusion, patient’s reaction (if any), and amount infused.
Record amount infused per unit protocol. Place the pink copy of the Transfusion Card in the
patient record.

Return the yellow copy of the Transfusion Card to the Blood Bank via the pneumatic tube system,
immediately after transfusion. Disconnect the blood bag and ail associated tubing from the
patient. The blood bag and all associated tubing will be discarded in the red biohazard trash,
provided a suspected transfusion reaction has not occurred. New tubing must be hung for any
further infusions.

in the event of an adverse reaction, refer to the Blood Transfusion Reaction Policy.

Catheter size and blood transfusion

A) The only time that an 18 or 20 gauge would be required for blood product infusion is when
large amounts of blood must be transfused rapidly, such as during trauma or during some
surgeries. For routine transfusion, a 22 gauge or even a 24 gauge is acceptable. The
primary consideration should be the size of the patient's veins and not an arbitrary catheter
size.

B) Blood is frequently transfused through 24-gauge catheters in neonates and pediatric
patients and may be utilized for adults as well. '

C) The flow rate through a smaller catheter will be slowed slightly, however this should not
have any impact on the clinical outcome, especially for 22 gauge catheters. If the patient’s
veins are small enough to allow only for a 24 gauge catheter, it is recommend that the blood
bank split the unit into 2 aliquots. Obtain the first half of the unit to transfuse and leave the
second half in the blood bank. This will allow you to infuse one unit over a maximum of 8
hours if necessary - 4 hours for each aliquot. For transfusion through a 24 gauge catheter,
choose gravity infusion and do not use an infusion pump. Forcing the red blood celis
through the smaller size catheter could result in some cell damage. Allowing them to flow by
gravity allows time for the cells to change shape as they naturally do when flowing through
small capillaries.

D) Also, don't expect the same flow rate for blood through a 20 gauge lumen on a Peripheral
Inserted Central Catheter (PICC) as you would through a 20 gauge short peripheral
catheter. The reason is the length of the PICC. Length adds resistance to fluid flow. A one-
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inch 20-gauge peripheral IV catheter will allow for more rapid flow rates than a 20-gauge
PICC catheter that'is 25 cm long.

Massive Transfusion Protocol

Definitions of Massive Transfusioninclude: Blood loss rate of 150 mi/min; V2 of total blood volume replaced
over three hours, total blood volume replaced over 24 hours, and greater than 10 units of RBCs transfused
over 24 hours. The blood bank has an adjusted blood release protocol to accommodate the emergent
needs of the case and to ensure inclusion of platelets, fresh frozen plasma (FFP) and cryoprecipitate in the
treatment protocol. The Massive Transfusion Protocol can be initiated with a phone call to the laboratory.
Please referto the Massive Transfusion Protocol (MTP) policy located in the laboratory.
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Documentation

Reeied the cime wnd daee of transler, the pat‘iz:m?; condivion durs
ssigy ranstir, the mone of die peesiving unir, and the memyof tans-
poristion; Inclode equipment sccorpanying the parient, such o3
IV lines and punips, surgical drains, and oxygen therpy Nute the
setimeand ide of the person you gave your report to; abso inchicle

the names of siff o family members sccompanying the padent,

Q?EW%NCEE
1 The Joine Commisston, (2012), Stdasd PC. C}fii QL0 Copie
ar«’a‘lwmw accrediasion massed foe hospisalse The afficial band-
&oﬁ}i Chikdsroak Teiace, 1L The Joint Commmission. (Level )
3 Crinvers for Diisease Contrel ind Prevention: (Ontober 2002},
Guideting for hand hygiene i healthecare seuivies. Marbidiy
i Movialisy Wesldy Repor, SHIUGT6), 1445, (Lavel 1)
3 World Health Organization, (2009): WHO guidelines onnd
lnvggene in healely crve: Fivse globul pationm safocy challenge. Clein
v 1 sl pare. Gonte, Swinedhind: World Health Orpanizas
o, (Lot 1
"The Jotn: Commisdon. (2012} Sundaed NPSGO7.01.01 Comes
priderisive aecreditasion mannsl for baspitats: The official hand.
Dok, Oalbrook Terraee, T The Joine Commission, (level T)
The Joint Commission. (2012} Sundard NPSG.OLOLOT. Cunee
prehensive aecredinsion munal for Jwspivalss The wfivial hand-
Bepls Orikhraok Terraee, 1L The Jolne Cominission, (Level D
G The Jotne Commission. (2012). Stndard PCOS0LDS Com-
pseheisive accreditation sl for haspicals: The afficial baid
Dok Chaldbeash Terrace, |L: The foint Comision, (Level D)
7 The Joine Commtssioi: (20012), Standard PEBA0O2.01. Conrs
prebensive aveviddiaion wanael for baspizalss The wfficial hand-
!mm‘. Chalibraok Teriaee, 1 The Joine Commision. «Level 1
The Jolat Comintssion. (2012 Sandard RCOT02.01 Con
prebeniine dus reditation nmfmm/ Jor bm;rmrin The wificial hand-
Bk, Osbebrank Tervies; 1L The Jotat Commisgon, Level T
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veritian stuche Tnrenstie and Critical Core Muire, 23{6), 362369,
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TRANSFUSION OF
PRODUCTS

The sransfusion of blood and blood produces should be peifommed
only s a last resore i pasiegs with chronic aveniia ov acute blead-
ing: Preverdon and enriyldingnoss ol apemin or bleeding can
Bl miniinke the need g raansfusion of blaod and blond prod-
uers, Fora pacient with ejonic aneinia; te wseof ivor and viia:
i supplemens i ofien sthciens o mise the hemoglobin v
aveipby o 4 s lusion Bt reguived.

BLOOD AND 8LOOD
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1F the patienc is expeniencing acure bleeding, the fst B of

sreavinent should be IV ilaids, such s cr;u.&ﬁmds areptlaids, w
help ncrease the cireularing volume. Wothe patient requires i
blood rrarstusion, it's very imporany to make sure thae the righe
patient is reseiving the right blood or blosd praduce 1Ea patien
receives the wrong blood or bload product, it could case a seris
ot reaction and powibly deatht Before adminisiring blood bt
a blood product, you showld be familiar with the diffecenc types
of bload and blood produces (See Transfusing blood and wlectzd
blvad procucis.)

Equipment
Blond ar blood component adminisation set us approgriate -
IV pole gloves hlood or blood product - 10-mL springe
250 wl of normal saline solutien IV catherer wgmpmcnt i
tiecessry (should include T4G to 240 cadherer )2
Strwighit Tine wod Yoype blood sdministeadon sees (Yorype i
aivast commonly waid) conmina saandard bluod Gl designed v
eliminice blood clots and cellulac debris that occur dusing blood
storage. A sundaed blood fiteer will vap pardicles that are 170
inierons or Jarger: Thete are vimes, hovever, when & specialized
wlcynd fileer may be requireid. {See Speriafived blovd filters, page 745.)

Preparation of equipment

Avieid obeaining the blood or bleod produce undl you'ee ready
roy begin the transfusion. The transfusion should begin within 30
mitnures of obeining the blood or blood productra decrease the
riskafbacterial groweh. Propare thé equiprmentwhen youye ready
0 start {Iw mfmmn.

98 - Metier stave bland ireq non-Dlond bk syfise
S 11 mrs‘i thy blovd i the blved f)zzb:f’ refrigerntor Jf n {tUn g
of 30 andiaes vv piore i evtticipared,.””

o

tmplementation
a Wlake suse that Awrinen Grderis in the padends medical mmi
Confiem dhat the order and the medical record we labeled with
the patenes hame and sssigned idendificadon number®
# Verify shat the patient or his legally suthorized r&pmmtmw
has siened an informed consenr fvzm before transhusion therpy
i inftiated and that the form is ia the patient’s medical record
according vo-your feility's policy.” Some facilities don't mlmrc
cansent for bluod somponents such as albuming make sure you're
Faniliar with your facihey's policy.
& finsure that the indication fov thie wanstusion is documensed
i the padent’s medieal record,
s Gather the cquipment.
# Conting the patiendy idéndy xmmi; ar least vwo patienc ke
dfiers according o your facilin's policy.
g Explain the pmrcdﬂm 1o ihe pmam
@ Perform hand hygiene and puton gloves”
# 1f the parient does’s have an [V carherer in plice, inserg ones
Use 2 catheter thar's 246 or hrgee in dismersr” The selection of
the catherer siee depends on the location, size, and mzuym} of the
paciencs veins. A smaller caherer usually requires a slower raee of
ceanafivdon. (See "1V eaheter Tiserdon und removal, page 4213
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Transfusing blood and selected blood products

Binon INDICATIONS CoMPATIBILITY IURSING CONSIIERATIONS
COMPOMENT

Packed rod blosd w0 1o resore o maintain # Group A receives Aor Q- s Use blood administration tubing to
colls {RBCs) oxygen carmying capacity 9 Group B receiees Bor 0 infuss within 4 hotrs.

Sivve RBC mass as
wholé Blaoid but
Wl BOty ofthe
plagsi rermovad

= Yo correet anamia and
surgical blooid loss

o incrense RBC mass
s Forred coll eschangg

S Gritip AB receives AB,
AcBiorO

A Croup O racelves O

# Rh typermust maich’

& Liseonly with norral salioe solinion,
# Avoid administering packed 88Cs for
anemic Londilicug correckibhe by nun
tianal o drog therpy.

Lovkocyla-poor
RELs

Sapviee s packed
RECswith aboi
ol the feuke:
cytes remaved

#-Same as packed RBCs
S fhiype must match

# Surneas packed RBCs
#-To prevent febiilo rene
tions from leukoons
antibodies

@ T frdad frmunbeompro
mlserd patiants

# To restore RBCS to patlents
whiy have had twaor more
rignhemalytic febrile
eactions

lood administration whing,

# pay recuire o A0anicron ilier suitable
Forhardhspun, leukocyte-poor RBCs,

# Useonly with normial saline solution.
#® Colls expire 24 hours after washing.

Platelits

Plateler sodiment
from RECs or
plasma platelets

B T reat bldeding cansed
by decreased clrculating
platelats or functionally
abmormal platelets

BT iiprove plaelst
Cont preopesatively ha
patieal whesse count &
50,0000 or less

B ABC compatibility iden:
tical; Rinepative regipic
sats shovld receive Riv:
negative platelets

# Usea blood filler or leukoeyte
eduction filtes

#As prescrbed, premedicate with
antipyietics and antihistamines il the
patient’s history includes a platelet wans:
fusituy reaction or lo redice chills, fovey,
andallergic reactions.

A Complete tansfusion within 20 minutes
o gt the fastest pale the paticnl can
talorate:

# Use single-danor plateleis i the patient
has o nepd for repemed transfusions,

A Platalets aron't used 10 rest autoime
mune trombocylopenia or (hronboty-
topenic purpura uless patient has a fifes
treatening hemorrhags,

Frosh froven
plastra (FFR)
Untoagulned
plisnra separated
Frorm RBCs snd
rich in coagulation
factors W Vi and
I

# o oty rongulstion: o AR campatibility
facior deficiency feegiived

#7 replace s spedific facs s 1th match natrsguied
torwhan that factor i

meailabile

# Foravackrin revgrsat

# Jo treat thvombotic

thrembocyloponic puspura

# Usea blood administratian sat

a Comydete (e ranslusion within

20 minutes or al the fastest rate the
pathent Contolurats

2 Keep b mind that Tatgsvolume franshus
stong of FRPamay recuire Corertion for
lypocalcenia because the citié acid in
FEP binds calcivm.

# Must be infused within © howrs of being
tawed,

(cantintocd
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;wnmmsm Hlood and selacted b

lood products (continued)

BLOGD INGICATIONS

COMPONENT

LOPATIIILTY

PURSING COMSIDERATIONS

& T replace volume lost
baxcauie of shock rom
burns, Arana, surgery, or
nfecticns

@ To wmit hypoprateinentia
Twvith O swithout edeia)

Altnin 5%
thaffered salion);
atbammin 2549 salts
ﬁﬂ}i}i‘)
Asunall plasma
profein pregared
hy fractionating
speoted plasma

# Mot required

+ise the administration set supplied by
the manufactorer and set the e bassd
on the patient's condition and response.
s fpepn mind thatalborin s cone
trainchicated i sovere aasenia,

o Administer cautiously in cardiag and
pulmanary disease bucause heart failire
gy vesult from clreokiiory overload,

Colchinsoluble por
tion ol plasma
ecoverad fomy FEP

# ABO compatibility riot

; ?mm Vi 710 treat a patlentwith
L congeninie hemophilieA cafjuingd
P aliheniphific Cdreata pattent with
O Fdon vor Willebrand's diseaze

# Mmzmwr by IV injection ustog a filter
neudle, or use the administration setsup- {
phiadt by the mamiacturer

o treat ctor ViR
vioncy and Tibrinoge dise
wrdders
@ Jo treat significant fagtor
Xiitdeficlency

Ciyeprigioitale
Insoluble plagma
portion of PEP cons
taining fibrinoge,
factor Ville, facior
VHVWE factor XL
anel fibronectin

2 ABC) eompanlility
pegtiiredt
s Rivinsich not requirad’

= Addminister withoa blood M}mumtmmw
s
= Add normal saline solution 10 each hag
Sfsryoprecipitate; as necessary, o facill
tatw infusion:
& Keep in mind that cryeprecipitaie must
ba sdrministered within 6 hours of thies
m}f

“Rulore administiation, check labora-
tory studies 1o confirm a deficlancy of
one of thi specific cloning factors pres-
envineryepresipitate,
©Beasvies that patients with hamophilia
Ao ven Willebeand's disease should
cly-big freatod seith Cryeprecinitate
when appropriite factoe VIl concentmtes
arpn’tavailable;

{Fanexisting 1Y earheter s G place, verily itS sn appropriace size / ;miﬂm Thesecond individial conducdng the verification must

anl thae s parent by uging a 10

Bision therapy,
& Record the patont’s baseling viesl signs,

& Obratithe bload fir blood produss freny die Waod banl Check

1 wwexpiration due o che blood bag, sod ebserve for sbnormal |
cotor red blood eeli £ ﬂ,‘xﬁ;!cmmpm s bubbles sad exoaags
ous marerial. ~ Reriven ourdated or abnotmal blood 1 the blood
bk

s Hhaserwospersen vatiotion prosess wanarh th blood or
blood component w dhe docors ordes and e fch the pationt
w0 the Blood componiat. On: of die indindiali condoetiog the
sevibeaden s by the qualified peson wenwly copistard
sitige, svhorwilb idaining n? blood or blond CompaEaT I the

anksyringe waspirore for blood -
rertiene Lienteal vienous acess devices also winy be used for vangs |

be gualified 10 participate w i process o5 determinad by your

Fm!:{ya policy”

LO&!‘{‘ are the o ’HH{ !d&!"{l‘i“{,»ilmﬁ furnhes B the f\(‘(h‘i‘lf»'

J
weighanid with those on the bload bay label Cheglt the blood

bag ienstification nuzshey, ABO L] ood group,and Rh compar-
iviticy. Ak, compirthe prdents bload bank 1dumﬁauum s
bee with the number oo the Blood bag.'
w When wsiiiga Yorype et eloseall the clamps on the ser Tngert
the spike of the e you're sing for the nounal saline soluden
i ehe bag of =l solunion: Nexe, open the pore on dhiw hilood
ijng. and susere the ﬁpw af the fine pou're dsing to sdminisier
thie bloed v blood {:mngtmm the pore Hang the bag of pot-
b iline sotiden and Blood or blood praduccon the 1V pole.
apar the campoon e Hioe of sline sohsdem, and squeere e
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s bagz
i

nsh
W

diliy
i

Ty

HET R LT
by your

o)

patiang
b blsad

compms
SHE DA

et dnigere

wlution
bhedbload
fministe
goknse
gi%‘r g}{ﬁcj
g ¥

i chimmber wndd 10 Tndf full Thea reinave the slapter cover
s the tip of the blood adminiscadon seq open the main flow
chiep, prime the whbing with saline solution, and theu elose the
chirap

5 1F pecessary, when adinistering packed RBCs widha Yorppe
cee, you can add soline solution o the bag 1o dilue the cells
by closing the clamp beoween dhe paviens and the drip chame
ber wid epening the clamp from the blood. Then lower the

blood bag below the saline container and let 30 10 50 mb of

saline soluvion flow into the packed celle, Finally, close the
clarpto the blood hag rebang the bag, onte v gendy to nide
thecells and saline wlwion; and close the clamp o thd saline
contsings
2 Thoroughly disinfect che port of the venous secess daviee with
a disinfectant pad using friction,
o Trace the blood adminiserivon sec wibing fron the padentro
its poiric ol origis, wnd then soach iow che venous agcess device,
aper the chinps and fush v with notmalsaliae solution. " Thea
close the clamp o the saline solurion and bpen the clanp beovsen
the blaod bap aad the patent
st When adminivierins Dloed, wdpeaiiy v
e sinidasicnrsly oy other IV salurion excepr novnial
itz selserion. hishyivisoroie i wn’r}mnd?w. Carlednnr woill
G woieh dhe vivraie snrivongulanr D the blosd bag wid pro-
suzi elocting i e vebing Exeess glicose caraes bemplysizand
ariens BBC swrelials oy o Bloed adminismasion s
suidiy be pigevbocked dive it B that Das et psed for
stapy sedurionr et eha o sdine selution,
@ Monitor thie patient closely sind adiuse the flow rae to no greawr
han Tl minue for die fiese 15 manuies of the anshision o
olserve for a possible manfision veaction.” 1 such signs develop,
record vital signs and stop the raansfusion: Tnfuse saline solution
g a leep-veincopen rares aod potfy e doctor immedialy.
Repors the rranifusion sracrion according 1o your faciliy's pol-
fey, (See Transfusion reaction management,” pape 747.) 1o
styns of a reaerion appear within 15 minues, you'il need 1o adjust
the How chusp to the ordenid infosion vare: The rate of infuston
shiould beus rapid a5 the patient’s circularary systeorcan tolers
ace; Tr's undesivable for Blond products 1o femain ar roomm 1em»
perature tor more than 4 hours,” 1F the infusion rare muse be so
showe thar thie entire wnit can’ he infised within 4 hous, icmay
be appropriace for the blood bank ro divide dhe unit and keep
one portion nefrigerated uneil it can be safely adminiseered.
# Remave and Siscand your ploves and performy haud
bygiene, 0
s Recheek the patentsvital signs, tocloding winpernde, every
S smimites for the fisst 30 niinutes slter bemnning the infusion,
and them according o Tacility policy.
g Perfori hand byglone and pacon gloves
& Al compleding die ansfusion, Hush che adininistatan s
anidd TV catherer with dhe nornsil saling solution
# Using seerile reehaiique, semave and discad vhe wsd infusion
egripiment, 1additina vnis are beng given, repent the proces
hires Ctbisowise, as indicited, reconnuer the original B Muids
saline Tk the s, or disconnmue the 1V infusion.

Case 3:17-mc-00004-TIM-ATB Document 15-7 Filed 03/03/17 Page 5of 7

TRANSEUSIONDF OO0 ARD BLOOD FRODUCTS 75

ECpUIPML

Specialized blood filters

Wehen deemed mudically necessary, specialized filters
arewsed 1o transiuse blood and blood praducs,?

FRYeR TYPE CONSIDERATIONS

Microaggregate Commonly usad during
filter largevnliane replacement tn
massive {rumk
Used o filter degensiating
platelets, leukouytes, andt fibrin
strands that ean developin
ilpad units stored for 5 or more
thays
Clse tsnb witrraniatd 1n routioe
transfusion therapy
Ehminates delins a5 srmall as
20 microns

Laucacyles
raduction filter

Used 1o provent febrile
anbemalylic reactions

May be used 10 reduce the risk
of Eytomaegnlnving fransmission

Reduces the numberof
letkocyies by 99.9% in rad blood
celland plaelet units

& Diseard the blood bag, wubing and Gleee in dhe appropriavehar
ardous waste coneatier,

# Remove and discand your gloves and ‘parform haud
hygiene.

a Record the padents vial signs.

# Docuinins the procedure.”

Special considerations

0 TF necessary, using scerile rechuique, changs the blood ot blood
commponenr adminisicaon set after exch unit is infused orafter
4 hours. Change it toedinely Feontaminagon s sspucad or
thie tnregricy of the product o systenchas bren compromised.
& Change the flwe whenever you changs the wbing anlessath-
erwise tdicated by amanufaciurers labeled wse and diveedons)”

st Use a blosd swarmer, ax srdered, 1o special siruations, such ag
when eransfising muldple uabs obrefrigested blood w aparient
witlew large ol of blood loss, perfonning exchange transfu-
sions, or rransfusing o paviene with cold sgeludain diseaie.
Always feblose e mamulaciurers instruedons,

o For vapid bload replacemant you iy need o isey pressure
bagt ot a positive pressure electrenic infison device, Always fol
Lisew thie neivafRccinrs instrugtions for use: Piessurs bags should
beeequipped with & presire pange and exert pnifarm presie.
B aware thar seetssive pressure may develop, ading to broken
btaad vessels and exravacaian; with hematoad aml hemolysis
of the infusdng RBGS
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Documenting biood transfusions

Al roatching the patients name, medical record num-
ber, bload graup {or type) and B factor (e patient’s and
the donars), the crosstatch data, and i Blood bank
Tdentification rumber with tha laliel o the blood bag,
yis' I ssded to dearly docwment that you did so. The
Bload of bload coraponent must b identifiod andd docis
mgoted properly by hoo health care professionals as well.
O the Transiusion record, documint: :
# the date and time ihe tramsiusion was started and
complited
# fte naine of the health dare professional who verified
the inlnormation
ke Type and gauge of the catheter
#qhe total amonnt of the tansfusion
& the patient’s wital signs beloreand afler the wansiusion
w-any infusion device vsed
@ thie How rati and i any blood swarming unil uzad,
H the patient recelves his own blaod, dotument in
the intake and outpul records:
@ heamount of aulolosous blood reireved
# the gmount reinfused in the intake and oupul records
s Inboratory dats during and alter the autetcansfusion
@ the patient’s pretransfusion and postisnsfusion vitsl
signe.
Pay paiticudar attention o
@ the patients coagulation profile
s femoglobin and hermatoenit values and arteral blood
gas and calcium levels
# tha patients tolerance of the procedure, especially
Hisid status.

w I die ceansfusion stops, rake the following steps as necded:
Cleck thar the IV containee s ar bease 3701 ) above dhe Tevel
of the 1V site. Make suce that the flow chimp isopest and dhat
she Blood camipleeely covers the Bleer 1E it doesn®, sytivers dhe
drip chamber wnal iz does: Gently rock the hag back and foreh,
apiraring sny blood cells dhat may have séaded. Unape the dresse
ing overthe IV sire co check eatheter placement, Repositinn the
catherer if necessary. Flush che line with-saline solurdon, aspirate
for blood rerurn, and restart the wansfision. Whin vsiog a
¥ gype ser elose die flow canp o the padent and Jower the blood
by Mexr, opan the cdime chunp and slfow serme saline seludon
to How b the aod bag. Rebanyg th blood bag. vpea dhe fow
elamgreo die paent; and reset the How

s ifa heaaemn develapy ax the 1V sie; immidingely sop e
infusion. Remove the IV catniibas Notify the doctar and expect
to place ice oo the shie intermitendy for 8 Rours and thei spply
warin compressen, Follow your facilinys policy.

s Jf che blood bag mptriey before the ngxe one arives, adminis-
fer poinal saling solution ewly 1 youTe using 3 Yrype ser elose
che blond Jing champs open dhe safine elampy and lee the saling
run showly uien the e blaod arrves. Dedrease the flow pue or
Stamp the Boe before seee bing the few unicol blaod:
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& Keep i mind char blood produces must be infused widhin 4
haus of removal from the blood bank sefrigecaror.” 1 any bload
produce remaing aftes 4 howrs, discantinue the infusion and dis:
gared the remaining product i the hazardous waste container in
e parients worg o prevent accidental exposase.

& Monitor the patieot’s Inaks and surpuc and lang starus and
watch for edeinn éo prevens fluid averload.

@ Be aware that whole blood is raely used. Joway be sed on
rte oecasions o restore blvod valume from hemorriage orin i
exchipge tansfusion.

# fthe patientisa Jehovahs Wicness, speeial writen perinission
from-hiny i requived for ¢ transtusion

Complications

Drespite improvediensin cossmrching preeaucions, fransfusion
reactions can still oconr during 4 ransfusion or within 96 hours
sfeera tmslusion, Transfusion wacdons wypically stem froma
major antigen-gnubody reaciion, The riuse must cloisely monie
wr for signs and symproms, espeaially if the paricne can't vepore
che spmpeons, A cransfusion reaction requites prompe nursiog
acton <o preient firiher cosplicarions and, positbly death,

Unlike & oransfusion rexcaion; an tnfeedons diseise reansmiv
ted during a nansfision may go undsrecied nanl days, weeks, or
even mignelss larer, when it produces signs and symproms. Mea
sures to privene disease tsmission include biboriory resting
ofblood products and carcful sereening of pocenial donors, el
theeof which is gunraneced.

Hepatitls Caccounis for most posttansfusion hepatitis crses.
The tesis thar derece hepanitis B and heparids © can produge false:
segacive resules and may allow some hepatids cases o go
aridereceed, co

When testing for andbodias to human immuonodeficiency
virus (HIVY, heep ioomind thac ansibodies don’t appenr uniil
6o 1 2wecks after exposuee The American Assosiation of Bloed
Banks estlnares the risk of actyulring HIV fram a single bload
cranishusion i berween T in 40,000 o 1 is 153,000

Many blood bariks sergen blood for epromepslovins (CMV),
Blood with CMV is especially dangerous for an imannosup
prossed, seronegarive padent. Blood basks also rest bleod for
syphilis, bur vefrigaradng blood virally elimindtes dhe risk of
eravsfosion relared syphilis.

Cireulatory avetdond il hemolyric, allergic, feble, ind pyo-
praiie reactions can resube from any vansfusion. Cosgulationdis:
vitghanives, clorsee intodeation, hypediatemia, asid-base Tmbal-
anees lossnf 2.3 iplosphoglycerate; ammonia inoxicarion, andd
hypothermia can resdle from massive tansfusion

Documentation

Record the dace and dme of the translision, thar infonned con:
sent wasobusined, dhe indications for the nanshusion, the e
and arnovnt of eeansdusion produce, the amonint of noamal saline
soluion, the patdents viaabsigns, your check of all idenulicating
daea; and the padears reyponise. Documentany yransfusion reat:
v and trestment providid: Now any patienteaching and the
patieats sidersonding of yoeur waching: (See Dogronenting bigad
sanifutinig)
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VoA menican Red Cross, (2007), Prierice guiddelines for Bave yram:
fiisipne el eoinpilasion frovirpecesit peer senizwed freerared (ad ed)
{Online]. Accessed Decernber 2011 via the Wb ar hupalweeonred
ciseblond orgfsiesfare/ fleslpdfpracicuguidelinesfocblood:
s pd F{Level 1
Amerein Assoeiadan of Blood Banks, Amerieds Blood Banls;
sl the Arerie Red Cross: (20020, Circalar of viformanon for
suse of hrienan blnod and bload compuneiits (WNV linguage insereed,
Aprid 2006), Bethusday WD Arerican Associadon of Blood Dala:
{Level
Syandard 66, Transfusion therapy, Tnfusion mirsing standards of
srictice (2011). Journal of nfision Nursing, 34(15), 893 4
{Levdd 1) ;
Cieupational Safety 1ind Health Adminisation. “Ploodhorne
tithogens, Standard Number 1910:10507 {Oulingl. Acvested
Cheraber 2011 via thie Wb e hupil oo gov/pdsfusiaweb/
awadisp.show,_dociment?p. table -STANDARDS&ep, id 10031
{Lavel 1)
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hand anel srasisfitan servicer {16k o) Bethesda, M Aserts
can Assaciation of Rloed Banks, {(Level 1)
G Coners for Midicare 2 Medizaid Sereices, Departmentof Healih
~nel Hlowman Services, (2006). "Conditions of Participarion:
Paienty Rights,” 42 CFR pars 482,13 [Ovline]. Accessed Novea:
Ber 2011 vin the Web wr hupaihvwwenisgov/ CECsAnd-
Calstdowitondsiinadpatizneighisale pdf
Srandarid 12, Tnfaemed conseart. Tifusion mursing stindinls of
practice (201 1). Jowrnal of Tnfiesion Nutsing, B4U1S), B17 18
{lewl 1)
& The Joint Commission: (2012). Srpedird MPSGO70001 Cons
pribensive acereditation manual for hospinals: The official havd-
baak, Dakraok Termes; 1L The Join Cammission, (Lesel §)
6 Canrers for Distase Control and Proventien. (Quiober 2002
Guidelivie for hend hygiene Tn healgh-care sectings. Murbicisy
s Morsittity Weebly Reporty SHRR16) 1-43. (Level 1)
1 Werkd Heald Organtaation. (2009) WHO guidelines on hand
Bygiese in health caves First global pavient safcey dhllonge, Clenns
cnre i sty eare. Genew, Swingtland: World Heildh Organis
sy (Level 1)
1V The Joint Commision. {2012). Standard BISG.OLOLEL Conre
prebemsive wirreditation el for besprrals: The official bt~
Lo Ovlilroot Terraee, 114 The Joine Comenission, (Lavel 1)
17 Spanidaid 63, Parenveral ivedicarion and solution sdniinigiration,
tnfusion nursing suialids of praciice (2010, Jowrnal of ffasion
Mipsig, J4U18), SEG-B87, {Lovel 1}
13 The ofne Commission, (2012). Sandard NESGOLDIDL Come
prelensize aceredizavion mansial for Buspitaky The afficial hands
Loak Oiplbrak Terracs; 100 The Joint Coramission; (Level 1y
P Gy, TR eral (2011, “evadelings for e Piovestdon of
furrgvaseular Cacheror-Tetared Tofectiong [Onling], Accessud
Dieceinber 7051w the Web ot httpel hirww.edeyivihicpac/pdif
guidehinds/bsisguidelings 2t Lopedf
15 Standard 19; Frand bygiene, Infusion nusing standards of pracrice
CIORNY, Jowivinad of ffiusion Niarsing, 34015 520527, (hewel B
16 Uhis Jaine Comanission. (2012}, Stanehad PCOLOLGL Goi-
prehensive accredivasion manial for hospirals: The afficiid bess
bouk Oatbroolk Terece, 1L The Jotne Cosmmission; {Level 1)
1 Thie Joine Commission. (2002) Bandard RE02.01.01: finint
prefvietns e editanion vaitinie! for Tispenlss The afficind i
Bk, Chkbyrosk Terrase, 10 The JointLompaasion, {Lavel 1)
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18 Srarvelied 43, Administeation ser changes Tnfusion auesing stags
darels of pracice {2011}, Jorernal of Infusion Nursing, 34015
855596, (Lol 1)

19 Seandared 28, Filers. Tnfusion nursing stindueds of pracdes (20110,
Josirnial of Infistan Nursivig, 340051833504, {Level 1)

20 Seandard 34, Blood end Auid waemers, Infusion nwsing stan-
dards of practice (2001}, Jowrnal of Duftusion Nuysisg, 34151 535,
{Lovel 1)

ADDITIONAL REFERENCES

Alesanden by vt als (B (2010) Dnfision nusing: ZAn epiddeiies
beisvel spprmat (Gl ed) Phitadelphia, PA: Elcevien

Tnfisian Nuses Society, (2011), Palicies aond procedures for infision
pupig (4th od.J: Bosen, MA: Tnfision Nivrses Sociey

Blertion, SM.CI010), Lippineoet minsise af nyrsing prctiee (Dthiad ).
Philadelphia, TA: Lippincatt Williams & Wilkins,

Roback, Jiveval (2008) Teelionl snmad {160 ediy, Bedhesda,
BADY: Ammeriean Assochilion of Blood Binks,

Siegel, 1B, weal "2007 Cruideline for lualation Precautions: Pres
venring Transaission of nfections Agenss fn Healtheare Serings”
[Onling]. Acceised Decarber 2010 vld the Web at hepe!!
wvede goviNicpac/2007ip 200 isoladanpresautions himd

TRANSFUSION REACTION MANAGEMENT
A translusion rencrion gpically scems frorh A major sadgen-anii
by reaction and can resule from a single or massive tansfusion
of blood or blood produces. It's estimated that 1% 10 2% of all
patieints who reecive a transfusion of blood or bload praducts
axpericate 2 ranshision reaction. Although many teactions occur
during cransfusion or wichin 96 hours afierward, infectivus dis:
eases transmited during a wansfusion may go undetected wnl
days, weeks, or monihs later, when signs and symproms appear.

A teansfusion reaction requires immediare recogaidon and
prompe pursing action to prevent further complicarions anidy pos.
sibly, death—pardcularly if the pavent s unconscious or so heav-
iy sedated that ke can't report thecommon sympionss. (See {ntide
b trinsigfusion vections, pages 748 and 74%:)

Equipment
Clevss nornad saling solution 1V adminisnaionser sterile

urine specimen conminee  supplies for blood collection {sec
Wenjpunciure,” page 781)  wansfusion reaction seport form
stethoscope - blood pressure culf - pulse oxinwerer  thermory:
ter  fabortory spreinten lebels - laborcory request form laks
ointory biohazard tansport bags - Optionad: oxypen; epineph-
tine, hypothermia blanker; leakocyte cemaval ileer,

implementation

s Parborin b hyglenes

w0 Confiem the patient’s ideniry using ac least vwo patient iden-
titices according to your facility’s peliey:

@ Ay onn ax You suspece 4 adverse resction, stop the s
sonand vouly the docir sad the bload bank,

& Prepare o ol saling fofusion 1slag 2 new woeradeip IV
sdiminiination st

o S
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summary of Nursing Peerreview on 9/23/2016

['met with Nursing Peer review committee to review an incident involving blood administration on
patient MR + R The committee reviewed the investigation that was completed by Karen
Ames, the patient letter, medical record and blood policy and procedure.

The committee then concluded and reported their findings as: Most experience, competent
practitioners would have managed the case differently.

This determination was based on the following:

1. The patient was not positively identified prior to the start of her blood transfusion.

2.° The transfusion protocol was not followed correctly, particularly with two essential aspects; a2
nurse bedside check was not performed and the nurse’s dismissal of the patients concern when
the patient verbalized her observation that this transfusion was approached in a very different
mannerthan her previous transfusions.

The committee did not feel that this incident occurred due to environmental factors such as census in
the ICU at the time orstaffing issues or process/protocol failure.

Dely Raupers MSN, RN
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Raupers, Deb

From: Ames, Karen

Sent: Tuesday, October 04, 2016 12:46 PM
To: Forrest, Brian; Raupers, Deb

Ce: Crumb, Linda

Subject: conversation with Scott Goldsmith

I spoke with Scott today at noon to finalize my investigation of the blood transfusion incident. Per Scott there was good
staffing that day and Scott was unassigned as the charge nurse. There were no emergencies that day {there was a
patient that was being transferred out but that did notimpact this in any way per Scott). 1 asked Scott if Anine had asked
for help, and he stated she did not. 1also asked if there was any variation in practice with hanging of blood and he
stated that the two person RN check is standard practice and that this is well known among nurses. He also stated he
can't speak to what they do unless it is in front of him. - He stated he does not know any reason that any RN would do
this at the nurses station, it does not save any time whether you do it at the bedside or at the nurses station. After Scott
spoke with the patient he asked Anné and Loran about this incident, Scott stated both Anne and Loran acknowledged
that they had not done the RN check at the bedside and indicated it would not happen again.

Karen

Karen A-Ames, RRT, MA

Six Sigma Black Belt

Chief Patient Safety Officer & Director of Quality and Patient Safety
Cayuga Medical Center

607-274-4436
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

DECLARATION OF
Petitioner, ANDREA CHAMPION
V.
Civil Action No.:
CAYUGA MEDICAL CENTER , 3:17-MC-00004
(TIM)(ATB)

Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS )

I, Andrea Champion, declare, upon personal knowledge and under penalty of perjury that
the following is true and correct:

1. I am employed as the Director of Emergency Service at Cayuga Medical Center
(“CMC”). T have been in this role since approximately October 3, 2016. Part of my job duties
require me to supervise the approximately 30 RNs in the Emergency Service Department.

2. In or around the middle of February, Cheryl Durkee, a RN in the Emergency
Service Department, was in my office and stated: “In case you have not heard, I am not only a
Union supporter, but I am a Union organizer.” I responded that she had every right to unionize
or not as an employee and it didn’t matter to me as I had worked in both worlds.

3. Ms. Durkee, along with several other employees in the Emergency Service

Department, continue to wear SEIU or “Organize” pins and/or paraphernalia.

987711
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Dated: March .3 | 2017

Andrea Champion®

Sworn to before me this
= _thday of March, 2017.

\%)2/) 1 (;f Wﬁ/fﬂ”lj

NOTARY PUBLIC

. Lorrie A. Mahoney
" Notary Pubic, State Of New York
No. 01MAB149952

1o Qualified in Tompkine Co nty
Cammisslan Explres

GBI
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, REGIONAL DIRECTOR OF REGION 3
OF THE NATIONAL LABOR RELATIONS BOARD, FOR
AND ON BEHALF OF THE NATIONAL LABOR

RELATIONS BOARD, DECLARATION OF
BRIAN FORREST
Petitioner,
Civil Action No.:
v. 3:17-MC-00004
(TIM)(ATB)
CAYUGA MEDICAL CENTER ,
Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS ) -

I, Brian Forrest, declare, upon personal knowledge and under penalty of perjury that the
following is true and correct:

1. I am the Vice President of Human Resources at Cayuga Medical Center
(“CMC™).

2. CMC has always maintained two separate types of bulletin boards throughout the
medical center. Bulletin boards adjacent to the time clocks have always been exclusively
reserved for official CMC business, including such items as statutory notices to employees,
information about employee benefits, and memoranda from senior leadership on various topics
(referred to as “official bulletin boards™).

3. Other bulletin boards located in break rooms and a public bulletin board near the

cafeteria are open for employee use to post non-work related material, such as advertisements for

dancing lessons, used cars for sale, apartments for rent, etc.
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4. Ms. Barr did remove one union posting from an official bulletin board adjacent to
the time clock in the ICU.
5. CMC does not allow non-work related materials to be posted on this particular

bulletin board since it is one of the official bulletin boards reserved exclusively for CMC
business.

6. CMC allows non-work related materials to be posted on the bulletin boards set
aside for employee use, including in the ICU break room, where many union notices have been
posted and been allowed to remain.

7. There are around 450 RNs employed at CMC.

8. At no time since the organizing drive began has a petition for an election to

certify SEIU as the employees’ exclusive bargaining representative been filed with the NLRB.
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Dated: March& | 2017

Sworn to before me thi
= thday of f.2017.

W st e B

| NOTARY PUKIC

BETSEY CONNER
Notary Public. State of New York
‘Appointed in Cayuga Co
Official #01C05072278
Commission expires. % ‘_t‘-};ﬁ\aq; =

5%

L Bfian Forrest

HEES 1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

DECLARATION OF
Petitioner, JEFFREY PROBERT
V.
Civil Action No.:
CAYUGA MEDICAL CENTER , 3:17-MC-00004
(TIM)(ATB)

Respondent.

STATE OF NEW YORK )
) s8.:
COUNTY OF TOMPKINS )

1, Jeffrey Probert, declare, upon personal knowledge and under penalty of perjury that the

following is true and correct:

1. I am employed as the Digital Media Specialist at Cayuga Medical Center
(“CMC7).

2. In this role, I am responsible for driving the social media and online presence of
CMC.

3. From time to time, this may include reviewing publicly available postings and

materials regarding CMC.

4. In relation to this legal proceeding, I was asked to review publicly available
Facebook postings for information that may be helpful to evaluate how many people were
attending union meetings prior to October 4 and 5. My review indicated that on July 28, 2016, a
Union organizing meeting was held at the Plumbers Union Meeting room. This invitation was

publicly available, and according to the Facebook page, only one person indicated they would

98772.1
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interested and there was only one atiendee. Exhibit A. This appears to be the most recent Union
meeting prior to October 4 and 5.

5. Also in relation to this proceeding, 1 reviewed the publicly available group
“Unionize CMC RNS Now” which continues to contain postings about the organizing effort and
terms and conditions of employment. For example, Exhibit B, is a publicly available article
dated 10/26/2016, that discusses the unionization effort and conditions of employment. This
article was publicly posted on Truthsayers.org, a website for reporting about local news in
Ithaca, New York. This article was subsequently shared on the Unionize CMC RNs Now public
Facebook page. A copy of this Facebook posting is also included with Exhibit B.

6. Also, on October 24, 2016, weeks after the terminations of Ms. Lamb and Ms.
Marshall, this same Facebook group posted another article titled ‘“Nurses Leaving Cayuga
Medical Center in Mass Exodus.” This article quotes current RN David Kraskow, stating “a
problem the union needs to address is people on our unit are floated to other units.”
Additionally, in this October 24, 2016 artticle there is a picture of current RN Cheryl Durkee who
is pictured tabling alone in the CMC cafeteria in support of the Union. She is also interviewed
and quoted regarding terms and conditions of employment. Exhibit C is a copy of the Facebook
post and the corresponding article.

7. In fact, the following is written at the bottom of both articles: “Since April 2015
nurses at Cayuga Medical Center, Tompkins County’s only hospital, have been organizing to
form a union. Local media coverage has been limited. Help support further stories on this issue
from this independent reporter with a donation at the link.” See Exhibits B & C.

8. There have also been more recent Facebook posts showing signs around the

Ithaca community supporting Cayuga Medical Center RNs (post attached as Exhibit D)) and a

BATT2A
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variety of other topics including multiple posts on a nurse falsifying her triage documentation,
which resulted in the termination of that nurse. Examples of such Facebook posts and stories are
attached as Exhibit E.

9. In addition, there are many posts from Ms. Marshall on this Unionize CMC RNs
page where Ms. Marshall continues to actively support the Union by posting and communicating

with her former co-workers. Examples of such posts are attached as Exhibit F.

WTTREY
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Dated: March 2 2017

Swom to before me this
"t day of March, 2017.

NOTARY PUBLIC

ROBIN L TILTON

®
ic. State of New YO
Notary PP G025

in Tompking County
Bomggasi:gﬁdap es February 05, 5 201

BETTE
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3o Union organizing meeting

n Search Fateboor

il Cayuga Medical Center RN Meetmg
WY EVENTS ThUl'Sday. JUly 28, 2016

Jelt Homa 20.

[ upcoming 5

[ Catendar Times: 7:00am - 10:00 am

Discover And

2 Subsarbed 2:00pm—10:00pm

() Past ‘  (*Pisasa stop in anytime betwaen thess times even If &3 fust for S minules I get important information*)
[¥] create L ’ PlumberSrUnion Meetlng Room

=

W Public Tali Pested by Unlonizing CMC Piis * Interested . + Going e
o Thursday, July 28, 2016 at 2 PM GUESTS
T anout 7 rmonts 50 1 1 u‘
Show Map interesied il il

704 W State St lthaca NY

Apout Discussion Suggested Evenis Sea Mon

Redbyed Drehard Clder Takeo...
Friday a1 Hazebud Kilchen

¥ Dining - 4 guasls

1‘ Interested - Going

& WritePost 8] Add Photovideo T Greate Poit il ™

while something

WMarch For Bclence- Rhace and...
Sat Agy 22 at thaca, New York
Foek Biiner s going

interesied - Going

Detalls

All ara invited] i's not just for nursesit!
R 4t finnusl Foodnet Bec o Gh...
e S Q Sgt Mar 18 at lihaca Senfor High...
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By Josh Brokaw

Cayuga Medical Center nurses in critical care units say that the hospital’s
staffing patterns frequently put patients at risk. The nurses say there are
often not enough skilled nurses scheduled per shift to take adequate care

of patients.

Nurses in the emergency department [ED], intensive care unit [ICU], and
behavioral services unit [BSU] who spoke for this series listed nurse-to-
patient staffing ratios as one of their top reasons for supporting a union at
CMC. Their concerns were part of why they first started organizing for an
union vote, before the recent mass exodus of nurses from Tompkins

County’s only hospital.

October 24: Nurses Leaving Cayuga Medical
Center in ‘Mass

Exodus’ (http://www.truthsayers.org/2016/10/24/n
urses-leaving-cayuga-medical-center-in-mass-
exodus/)

“| was feeling | was putting my license on the line,” said Cristina Avalle, an

ED nurse who left in May 2016 for a hospital in California, the only state

where nurse-to-patient ratios are set by law.

http://www truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Emergency room entrance at Cayuga Medical Center, October 2016. Photograph: Josh

Brokaw

Nurses say they fear incidents like the two described by an anonymous
poster on hospitalsafetyreviews.com

(http://'www .hospitalsafetyreviews.com/cayuga-medical-center-ithaca-new-
york/), a website set up by Dan Walter, a Florida-based health care

journalist.

In one incident, the poster reports, “a patient in the ICU died because a
Levophed drip ran dry, and there were not enough nurses on the floor to
hear the pump alarm. There were several critically ill people needing
multiple nurses in the room to care for them, so when the pump ran dry in
one patient's room no one heard it until the alarm on the monitor sounded —

and by then it was too late.”

http://www.truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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The other incident described in that post affected Erin Bell, a CMC

emergency nurse who left in May 2016.

Here’s how the anonymous reporter described it:
(http://www .hospitalsafetyreviews.com/cayuga-medical-center-ithaca-new-

york/)

“Another event in the ER consisted of a nurse assigned
with four patients. Two were critically ill and intubated
headed to the ICU, one was stable and the other was
actively dying and in need of comfort and pain control.
The nurse was so overwhelmed and the ER was so
understaffed for the night, no one was available to help
her. The other four nurses, including the charge nurse,
had four or more patients a piece. The nurse with the
critically ill patients and the dying patient had to make a
determination of whether to comfort and relieve the
pain of an elderly dying man or save the patient that
was intubated on multiple IV’s and life sustaining meds.
The elderly man died a painful death, alone. With
more staff he could have had pain control and someone
with him.”

“That was my patient.” Bell said. There were actually three nurses on that
night who were legally allowed to take patients, she said: the fourth nurse

had less than a year of nursing experience and was orienting to the ED.

“She was taking care of patients without much oversight, because of how

http://www. truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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busy we were,” Bell said.

The patient’s family “was giving palliative orders over the phone,” Bell said.
“He was on death’s door. | was told to keep him comfortable ... Tragically,
he died alone and in pain. | had to take care of patients | still had a chance

to save, but | still carry that guilt with me.”

That incident was one of the triggers, Bell said, that led her to actively
organize nurses to join SEIU 1199 until she left CMC in May 2016.

A letter posted on hospitalsafetyreviews.com

(http://'www .hospitalsafetyreviews.com/forums/topic/cayuga-responds-with-
talking-points/) from David Evelyn, CMC vice president of medical affairs,
said that “Our Quality and Patient Safety Department have investigated the
claims by the anonymous writer and cannot substantiate them based the

information we have.”

Asked to comment on that finding, Bell said “That’s why don’t allow

companies to internally investigate.”

http://www. truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Cayuga Medical Center nurses Scott Marsland, Erin Bell, and Cheryl Durkee table for

unionization support at the 2015 Apple Harvest Festival, lthaca Commons. Photograph

via Facebook.

Nurses in critical units say that CMC’s use of floating nurses to fill staffing
gaps is a detriment to patient care. [Floating nurses are those scheduled in

one department when they typically work in another.]
The BSU was “short-staffed on weekends, with more floating nurses than

those trained in mental health care,” said “Rhonda,” a former BSU nurse

whose name we’re withholding.

http://www.truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Having more floating nurses than nurses trained in mental health care is
“‘unsafe,” Rhonda said, “because a lot of patients have a tendency to have

outbursts, or get physically violent.”

“You can’t have a medical nurse go to the ICU and function,” said Michael
Doan, a former director of the telemetry unit. “A nurse is not a nurse is not

a nurse.”

Anne Marshall, an ICU nurse, wrote a story in October 2015 on the

“Unionizing CMC” Facebook group illustrating the issue of float nurses.

“(A) surgeon came to check on his patient in ICU and
was dismayed to find that a float nurse was caring for
his patient. When the surgeon asked the ICU charge
nurse why this occurred she replied “we didn’t have
enough of our own staff to care for all these patients, so
the ICU nurses are caring for the most critical and
yours isn’t one of them.” His reply, “I put my patient
here for ICU care and they are not getting it!” The
charge nurses’ hands were tied she could only provide
ICU care for a certain number of patients that night and
the surgeons wasn’t one of them ...”

In the ICU, “every nurse is supposed to have two patients,” Marshall said.

“We were never staffed for that.”

http://www. truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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When we first spoke in August, before Marshall’s termination, she said
there were five nurses on the ICU caring for 13 patients on the last 12-hour
shift she’d completed. One of those nurses was on a 1-to-1 assignment,

“because the patient was so sick.”

October 13: CMC RNs Fired: Policy Violation or
Union Busting? Read the story about Marshall’s
termination.

(http:/Iwww.truthsayers.org/2016/10/13/cmc-rns-

fired-policy-violation-or-union-busting/)

Organizing nurses hope that a union contract would help them set nurse-to-
patient ratios. The “model contract” that SEIU 1199 says it uses in
negotiations (http://www.1199seiu.org/contracts), that with the League of
Voluntary Hospitals, includes set nurse-to-patient ratios. Several nurses
also mentioned, with some hope, efforts to pass a statewide nurse-to-
patient ratio law that have been spearheaded by the New York State
Association of Nurses (http://www .politico.com/states/new-
york/albany/story/2016/06/historic-evening-for-nurses-as-staffing-bill-
passes-assembly-102890), a statewide nurses’ union with more than
37,000 members. The “Safe Staffing for Quality Care Act” passed the New
York state Assembly by a 103-31 in June 2016, the first time a staffing ratio

bill has passed either chamber of the state legislature.

http://www truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Emails asking for comment sent to John Turner and Brian Forrest, CMC
vice presidents of public relations and human resources, respectively, were
not returned. On October 25, | submitted a request to Turner for nursing
staffing numbers and certain patient outcomes under the Nursing Care
Quality Protection Act.
(http://w3.health.state.ny.us/dbspace/NYCRR10.nsf/56¢cf2e25d626f9f78525
6538006c3ed7/95e2f0a856857ace85257dc1005611d47?
OpenDocument&Highlight=0,400.25) CMC has until November 24 to

produce those numbers.

Since April 2015, nurses at Cayuga Medical Center,
Tompkins County’s only hospital, have been organizing to

form a union.

Local media coverage has been limited. Help support
further stories on this issue from this independent reporter
with a donation at the link
(https.//www.paypal.me/Truthsayers). Send me tips and

suggestions at the email below.

Next in this series (http://www.truthsayers.org/tag/cayuga-
medical-center/): Nurses say that CMC’s practices in setting
schedules and giving breaks are arbitrary, and in some

cases illegal.

SPREAD TRUTH

http://www.truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Josh Brokaw is an independent reporter based in Ithaca, N.Y.
Email josh.brokaw@truthsayers.org with tips, story suggestions,
and gentle criticism.

Twitter: @jdbrokaw

1 thought on ““Tragically, he died alone:” Cayuga
Medical Center Nurses Say Staffing Levels Unsafe”

ARELY MELENDEZ |

OCTOBER 29, 2016 AT 4:53 PM
(HTTP://WWW.TRUTHSAYERS.ORG/2016/10/26/TRAGICALLY-HE-DIED-
ALONE-CAYUGA-MEDICAL-CENTER-NURSES-SAY-STAFFING-LEVELS-
UNSAFE/#COMMENT-7)

| belong to 1199 and it doesn’'t make a difference ratio of patients to staff
dangerous. No one is stepping in to fix the situation. We are told to fill out

unsafe staffing.

http://www truthsayers.org/2016/10/26/tragically-he-died-alone-cayuga-medical-center-nurs... 3/2/2017
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Please read and share. This community needs to speak up and make a
change io take back their hospital that serves them!
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Nurses at Cayuga Medical Center say staffing levels are unsafe, one of the
primary reasons they started organizing to join a union.

Like this page and/or follow on Twitter @truthsayersnews for future
installments in this series about the state of affairs at Tompkins County's only
hospital.

- Josh Brokaw
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Cayuga Medical Center nurses in critical care units say that the hospital’s staffing
patterns frequently put patients at risk. The nurses say there are often not enough...
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Nurses Leaving Cayuga Medical Center in ‘Mass
Exodus’
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By Josh Brokaw

“Mass exodus” are the most common words being used by current and
former Cayuga Medical Center employees to describe the number of

nurses who have been leaving Tompkins County’s only hospital.

In his last three months at CMC, “you could practically hear the toilet
running” as staffers took their talents to other hospitals, said Scott
Marsland, an emergency department registered nurse [RN] who left CMC
in May for Syracuse’s Upstate University Hospital. “Still, there’s good
nurses there, but some of the best educated, most skilled nurses, the most
independent thinking, they left. It's been a hemorrhage of intellect and

experience.”

According to Anne Marshall, of the 175 CMC nurses that had signed cards
by autumn 2015 asking for a vote to join Service Employees International

Union Local 1199, 40 have since left.

Evidence of staff leaving CMC is necessarily anecdotal. As a non-profit
corporation, detailed information about CMC'’s staffing numbers and budget
are not public. In addition, hospital staff who work entirely within one
department can only be expected to know what’s happening there; few
nurses have many interactions with staff on other units or floors in most
hospitals. That said, according to nurses interviewed for this story, turnover
seems to be particularly high in the emergency department [ED], intensive
care unit [ICU], and behavioral services unit [BSU], areas where there has

also been strong support for unionization.

http://www.truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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Cayuga Medical Center, October 2016. Photograph: Josh Brokaw

“Rhonda,”a former BSU nurse whose name we withhold because she
wants to keep working in Tompkins County and fears reprisals, said there
had been a “mass exodus” from her unit — often called the “psych ward” on
the street — about the time she left in April 2016. A commenter on the
Unionizing CMC Facebook group reported that three nurses left the BSU
within the space of a couple weeks in March 2016. A schedule for July and
August listed 19 nurses in total on the 26-bed unit, including nurses flexing

from other departments and part-timers.

Marshall lists 13 nurses, including herself and another nurse terminated

earlier this month, that have left the 16-bed ICU over the last year.

CMC RNs Fired: Policy Violation or Union
Busting”? Read the story about Marshall’s

http://www. truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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termination at the link.
(http://Iwww.truthsayers.org/2016/10/13/cmc-rns-

fired-policy-violation-or-union-busting/)

Cristina Avalle, an ED nurse who left in June, reports that “11 of us left in

one month alone, from May into June.”

Cheryl Durkee, who's still working in the 19-bed ED, says her department
has lost three-quarters of its nurses over the past six months or so, with

two more leaving this week. There were 28 nurses on staff in spring 2015.

‘| would say we’ve had 13 leave over the last six months or so,” Durkee
said. “It's unreal. When the new director of nursing came in a couple
months ago she sat everybody down two by two to talk to us. The other
nurse said ‘I'm concerned about the amount of people who have left,” and
[the director] said ‘This is typical of any emergency department.’ | said I've
been working over 30 years as a nurse, and this is the furthest thing from

typical in anywhere I've worked.”

Belinda Howell, a RN who left the Ithaca Convenient Care center this past
summer, said she was the third RN to leave the outpatient care center
within four months. The Convenient Care center usually has two RNs on
during days, Howell said, sometimes three, with four working on weekends

or typically busy evenings. A large number of those RNs are paid per diem.

Page 4 of 15

3/2/2017
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Michael Doan left CMC’s cardiac catheterization laboratory this spring; at
the time “four or five nurses were looking or moved into something else.”
When he left his director position in 2014 on the 4th floor, turnover was 40

percent yearly, with a goal of 20 percent, Doan said.

CMC'’s fourth floor contains a telemetry unit and medical beds, for a total of
about 50 beds and 30 nurses, according to David Kraskow, a CMC RN
since 1998. Turnover is expected at CMC, Kraskow said, particularly on the
fourth floor, which employs at any one time a number — “maybe five, maybe
eight” — of graduate nurses getting their first professional experience. Other
nurses start at CMC on the fourth floor, and might be there for six months
before moving onto a higher-intensity department like the ED or ICU. In
former times, the understanding was that nurses had at least a year’s

experience before making that sort of move.

“A problem the union needs to address is people on our unit are floated to
other units, where you do need more experience, but they don’t have the
staff,” Kraskow said. “In those places the stakes are a bit higher — having

experience really helps more in the outcomes.”

http://www.truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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Cayuga Medical Center nurse Cheryl Durkee tables in CMC cafeteria. Photograph via

Facebook.

CMC administration has maintained that the rate of turnover is not unusual
via in-house emails to staff. John Turner, CMC vice president for public
relations, and Brian Forrest, vice president for human relations, did not

return multiple calls and emails for this story asking for comment.

Alan Pedersen, former CMC vice president of human relations, wrote in a
July 22, 2015 email that “It has been alleged that we reduced our nursing
staffing levels on the 4!" floor due to a budget crunch. That is false. Today,
Cayuga Medical Center employs more nurses than at any time in our

history ...” [emphasis in the original].

http://www truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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In an email to CMC staff dated Sept. 24, 2015, Pedersen acknowledged
that “Cayuga Medical Center, along with most other hospitals in upstate
NY, continues to face challenges in filling positions. But, unlike many other
hospitals we have been successful in continuing to attract Registered

Nurses to our organization, and, many are in orientation as we speak.

“In fact since May, we have been able to hire more than 40 new RN’s. Are
there vacancies, yes. Are there any hospitals in upstate NY that don’t have

vacancies, no.”

In an Aug. 9, 2016, email to staff reminding them “unionization is a matter
of employee choice,” Brian Forrest, who replaced the retired Pedersen on
July 1, 2016, wrote that CMC strives “to create and maintain a culture of
teamwork, mutual respect, cooperation and a patient-centered care among
all staff. We believe this environment serves everyone’s best interests and
is one of the reasons that our turnover has been lower than the published
statistics* about other facilities/areas.” Forrest wrote that turnover for RNs
leaving full-time or part-time jobs at CMC in 2015 was 11.3 percent,
compared to a 14.3 percent estimate of turnover in central New York from a
2015 study by the Healthcare Association of New York State.
(http://'www.aacn.nche.edu/media-relations/nursing-shortage-
resources/2015-NY-Workforce-Report.pdf)

The “published statistics” Forrest used also included a comparison of
CMC’s turnover rate to “53% in the heavily unionized Buffalo area and 31%
in the Rochester Regional area,” according to a document called
“‘DataPoint: Nursing Staff Turnover Rates.” Those numbers from Buffalo

and Rochester appear to be taken from a summary of a study using 2013

http://www. truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical -center-in-mass-exod... 3/2/2017
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numbers (http://www .leadingageny.org/topics/data/datapoints-
archive/datapoint-nursing-staff-turnover-rates/) from LeadingAge NY, a

trade group that was exclusively surveying nursing homes.

[Finding accurate and relevant numbers about RN turnover rates is difficult;
as this 2014 study notes (http://www.futurity.org/nurses-high-turnover-
762532/), “policy makers and managers concerned with finding comparable
turnover rates face a daunting task to locate these rates. Reported RN
turnover rates vary considerably over time, across settings, and by

definitions used.”]

Pedersen also noted in multiple emails in summer and fall 2015 that CMC
had decided to use traveling nurses, with those travelers — who sign
contracts for two or three months at a time — working in “Emergency, ICCU,

Surgical Services and the Fourth Floor.”

“Those individuals are here based on need and our commitment to support

our staff,” Pedersen wrote in September 2015.

Nurses who spoke for this story say that they had asked for CMC to bring
in travel nurses to help with staffing gaps over recent years, but there was
a policy in place restricting their use. When, exactly, that policy was
instituted isn’t clear: Durkee remembers it going into place when CEQO John
Rudd took over in 2013, while Marsland believes it was a cost-saving
measure put into place by former CMC CEO Rob Mackenzie. Kraskow
remembers a short-lived moratorium on using travelers as far back as

2000, which didn’t stick for very long.

http://www.truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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The clear incentive for a hospital to avoid using travel nurses is cost. An
Aug. 25, 2016, job listing email from Fastaff, one of the travel nursing
agencies CMC has contracted with, lists an opening for $48 an hour for an
ED nurse on nights and weekends. Recent postings for a hospital in Ithaca
by the agency Supplemental Health Care lists an hourly rate of $35 to $40
an hour for an ICU Rn
(http://www.supplementalhealthcare.com/job/info/536970), plus travel pay
as high as $1,600 per week and a sign-on bonus as high as $1,000. Other
current postings by Supplemental Health Care list rates of $37 per hour for
six-week psychiatric nurse contracts and $42 per hour for 13-week
emergency room contracts. Housing and travel costs are also paid by
staffing agencies, which are included in the fees they are paid by a
hospital. CMC nurses guess that the hospital pays a total of $75 to $100
per hour to staffing agencies for a travel nurse. CMC nurses’ pay comes in

between about $25 and $30 per hour, according to their self-reporting.

http://www truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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Screenshot of job posting at supplementalhealthcare.com, October 24, 2016.

Whenever the most recent prohibition on using travelers began, nurses say
they only had a response to their requests for travel staffers after CMC
administration became aware of the union organizing campaign in May
2015.

When Avalle started at CMC in March 2014, there were “no travelers

whatsoever” working in the ED, she said.

http://www. truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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“Can we bring in travelers to fill in gaps and make sure we're fully staffed
every day?” Avalle said staff asked management during meetings. “We're
fully staffed, we can’t afford them,’ they said. Then the union came on and

they started to bring on travelers.”

“Not until they found out we were bringing in the union did they do
something,” Marshall said of travelers, while “nurses who weren’t working
enough hours and had to find other jobs were ignored. They were trying to

get rid of union supporters and still are.”

In the BSU, a nurse posted on Facebook that there were two travelers
working there in November 2015, the first travelers used there since she

started working on that unit in 2006.

As she was searching job sites this summer, Rhonda said she saw “no

permanent positions listed for area and lots of travelers.”

“My thought was this has to do with the union,” Rhonda said. “Traveling

staffers can’t be swayed.”

Durkee says that the emergency department is “practically 50 percent
travelers” right now. When a patient was “coding” last week — in need of
immediate resuscitation — “| had to ask for help and didn’t know the two

people’s names | had to ask,” Durkee said.

http://www truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017
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“At times when they’ve been rationalizing cutting [costs] elsewhere,”
Kraskow said of CMC administration, “they’ve said they’re spending five
million on travelers, they cost at least 100 percent more. It's extraordinarily
clear they’re happy to have travelers now, as they don’t have to deal with

‘those people,’ like me, who are here for the long run.”

“They get rid of all the union people and think we can start all over again,”
Durkee said of the CMC administration’s mindset. “One of the managers
said to me, ‘Yes, itis a crisis.’ | asked him to say one thing the next time
someone resigns: ‘What can we do to get you to stay?’ What they’'ve been
saying is ‘You better give two weeks’ notice or you won't get paid for

vacation time.”

“The fact is management does not care,” Durkee said. “If only, the thing I'm
sure they care about is they pay more money to travelers and care less
about nurses who left. These nurses had a lot of experience, really good,
intelligent, skilled nurses have left. They’'ve replaced them with travelers,

who aren’t staying — they're not vested in this community.”

Since April 2015, nurses at Cayuga Medical Center,
Tompkins County’s only hospital, have been organizing to

form a union.

Local media coverage has been limited. Help support
further stories on this issue from this independent reporter

with a donation at the link

http://www. truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exod... 3/2/2017



- - [ [P
Case 17-837, Document 54 -AJ.%"?%—OM 2044703, Page84 of 89

Nurses Leaving Cayuga Medical Center in ‘Mass Exodus’ — TruthSayers Page 13 of 15
Case 3:17-mc-00004-TIM-ATB Document 18-3 Filed 03/03/17 Page 13 of 17

(https.//www.paypal.me/Truthsayers). Send me tips and

suggestions at the email below.

Next up in this series: Cayuga Medical Center nurses say
they are organizing in large part because staffing ratios for

nurses and security are unsafe.

SPREAD TRUTH

b Email (http://www truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-exodus/?
. sharezemail&nb=1)
@ Print (hitp://www truthsayers.org/2016/10/24/nurses-leaving-cayuga-medical-center-in-mass-
| exodus/#print) ) S ;
O UBhare < 372 TR S Ubmit - % More

Josh Brokaw is an independent reporter based in Ithaca, N.Y.
Email josh.brokaw@truthsayers.org with tips, story suggestions,
and gentle criticism.

Twitter: @jdbrokaw

4 thoughts on “Nurses Leaving Cayuga Medical
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Center in ‘Mass Exodus’

KELLY |

OCTOBER 24, 2016 AT 4:49 PM
HTTP://WWW.TRUTHSAYERS.ORG/2016/10/24/NURSES-LEAVING-
CAYUGA-MEDICAL-CENTER-IN-MASS-EXODUS/#COMMENT-3)

| left for other reasons. Mainly workplace lateral violence, as did another
nurse. The VP of HR did nothing about the situation. Good people leave,
and the troublemakers still have jobs. Not to mention the fact management

does not care. Swept under the rug.

Pingback: ‘Tragically, he died alone:” Cayuga Medical Center Nurses
Say Staffing Levels Unsafe — TruthSayers
(http:/www .truthsayers.org/2016/10/26/tragically-he-died-alone-

cayuga-medical-center-nurses-say-staffing-levels-unsafe/)

JOYCE BLEIWEISS |

OCTOBER 27, 2016 AT 9:51 PM
(HTTP://WWWW.TRUTHSAYERS.ORG/2016/10/24/NURSES-LEAVING-
CAYUGA-MEDICAL-CENTER-IN-MASS-EXODUS/#COMMENT-6)

| wonder how many people have been hired or received pay raises in the
administrative wing.or who received bonuses while the nurses received
nothing?

Pingback: Union Busting? Cayuga Medical Center Hearings, Day
Four — TruthSayers (http://www.truthsayers.org/2017/01/12/union-

busting-cayuga-medical-center-hearings-day-four/)

Comments are closed.
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October 24, 2016 - ¥

| am posting this article here to educate people in our community that rely on
this hospital as to what is actually going on there. | know we all see the
glossy ad campaign. It's beautiful. There are even great aspects to this
hospital and wonderful care givers, but there is a huge issue with quality
care in certain departments and they are being staffed by nurses with no
vested interest in this community. This hospital has fired and pushed out
some of its most experienced ... See More
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Nurses Leaving Cayuga Medical Center in ‘Mass Exodus

“Mass exodus” are the most common words being used by current and former
Cayuga Medical Center employees to describe the number of nurses who have been
leaving Tompkins County’s only hospital. In h...
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reasons fog Qrganizing 10 i9in SEIL LAl 1199,.0ne 9f the first things many
said to me was there's been a recent "mass exodus" of staff at CMC.

This story is the first of a 5- to 15-part series about the state of affairs at
Tompkins County's only hospital. Like this page and/or follow on Twitter
@truthsayersnews for future installments.

- Josh Brokaw
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Nurses Leaving Cayuga Medical Center in ‘Mass Exodus’

“Mass exodus” are the most common words being used by current and former
Cayuga Medical Center employees to describe the number of nurses who have been
leaving Tompkins County’s only hospital. In h...
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Unionizing CMC RNs
February 20 at 12:23pm - @

Saw this signs about Cayuga Medical Center while driving through Ithaca
today!
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Unionizing CMC RNs shared Evan Levine's post.
February 5 at 11:34am + é8

Once again Cayuga Medical Center's

Ethics and treatment of patients and nurses is under fire!

"CMC proud" | don't think so!!!!

| feel most sorry for the patient and their family who has no idea how he died
and for the great nurse who was set up to fail then hung out to dry by CMC.
Administration again lays blame on the nurses and take no responsibility!

Evan Levine shared a link to the group: Real Medicine.
-~ February 5 at 10:39am - @

A patient dies in an Emergency Room waiting area and no one is there
to see it.

The nurse gets blamed.

Waiting To Die In An ER Waiting
Room

The last place you would expect anyone to die,
unexpectedly, is in a Emergency Room Waiting
Area. This tragic story, told to me by nurses who...

WWW.PODOMATIC.COM




Case 17-837, Document 54-4Ag?8<f 2017, 2044703, Page2 of 91

Case 3:17-mc-00004-TIM-ATE Document 18-5 Filed 03/03/17 Page 2 of 18

Unionizing CMC RNs
February 9 at B:25pm + |

http://iwww.ithaca.com/.../article_a6934c34-eeff-11e6-8875-eb2...

What led to a patient's death at
CMC? Administration, nurses
present accounts

A little past 6 p.m. on January 19, a 52-year-old man
was brought into the emergency room of Cayuga...

WWW.ITHACA.COM
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Unionizing CMC RNs
February 9 at B:34pm

The only story in town not have a direct John Rudd quote, alas. Also the only
one with the whole triage policy.
Cayuga Medical Center

Investigation Update: Joint
ission Investigating, ER Nurses Talk Triage

Since Truthsayers' story on a patient dying in the Cayuga Medical Center emergency
department waiting room was published Monday afternoon, we have received..
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B February 11 at 8:4Bam - 4

It's time for the CEO, John Rudd, and the Board of Directors of Cayuga
Medical Center Ithaca, NY to take responsibility for their role in the
disintegration of this community hospital!
IT IS TIME TO STEP DOWN!
https://l.facebook.com/l.php...

Why Fire Nurses Instead Of The
CEQ???

Recurrent mishaps at Cayuga Medical Center, in lthaca
New York, has resulted in recurrent firings of their
nurses. As a result many seasoned nurses have left...

PODOMATIC.COM
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February 15 at 8.0

"... the family is very upset to learn about the many breakdowns that
occurred. You have nurses publicly stating they told management that they
were not adequately staffed nor were they trained on hospital procedures. At
the same time you have management blaming a nurse for falsifying triage
documentation and not following hospital procedures. Words cannot
describe my family’s anger and frustration with everything we are learning.

Family’s Attorney Investigating ER Waiting Room Death
at Cayuga Medical

Jeff DeFrancisco, a Syracuse-based personal injury lawyer, announced in a Feb. 15
press release sent out to media on Wednesday morning that he has retained by...
TRUTHSAYERS.ORG
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Cayuga Medical Center Faces Second NLRB Hearing
Cayuga Medical Center will once again be the focus of a hearing before the National
Labor Relations Board on January 9 this time not regarding allegations of

anti-unionization, but on
WWW.ITHACA.COM
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e Unionizing CMC RNs shared a link.
January 9 -

Federal Labor Law Broken? Cayuga Medical Center
Hearing, Day One

By Josh Brokaw Attorneys for the National Labor Relations Board [NLRB] and
Cayuga Medical Center [CMC] made their opening statements on Monday...

TRUTHSAYERS.ORG
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i Ithaca Voice
B January 9-

The National Labor Relations Board is holding a hearing in Ithaca this
week to examine claims that Cayuga Medical Center fired two nurses for
their union involv...

See More

NLRB examines claims that Cayuga Medical Center
fired 2 nurses for union activities

ITHACA, N.Y. — The National Labor Relations Board is hearing a case this
week regarding two nurses who were terminated at Cayuga Medical Center.

ITHACAVOIGE.COM
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Today's article from the Ithaca Voice!

| hope we are finally opening the eyes of this community regarding the
hospital that is serving them! This can no longer be allowed to happe!
community needs to stand up and take back their hospital! The community
has a right to quality care and patient safety!

Federal judge decides Cayuga Medical Center violated
labor laws

ITHACA, N.Y. -- Last week, a federal judge sided with Cayuga Medical Center nurses
who said the hospital broke labor laws while workers were attempting to form a...
HACAVOICE.COM
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Unionizing CMC RNs
November 8, 2016 + &

Federal court rules in favor of CMC nurses

A federal judge has ruled Cayuga Medical Center violated federal labor law in
fighting its worker’s right to unionize, court documents say.

M.ITHACA.COM
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Cayuga Medical Center Charged With More Labor Law
Violations

By Josh Brokaw The National Labor Relations Board is charging Cayuga Medical
Center with more unfair labor relations practices. An “amended charge” letter was. ..

TRUTHSAYERS.ORG
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Cictober 14, 20018 - W

Tune in tomorrow morning at 7:25 until 8:00 when Mark Bergen, VP 1198,
and Anne Marshall RN speak about the issues, concerns, and state of affairs
at Cayuga Medical Center!!

esescVerizon LTE ~ 3:33PM

e Like i Comment # Share i
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This literally made me 'l

Wish they valued there own employees who live in this community and paid
them this! And by the way these workers have a contract!!!

ICU Registered Nurse Needed

Type: Travel

Specialties: ICU/CCU

Location: lthaca, NY

We are currently seeking a motivated and experienced ICU Registered
Nurse for a contract position in Ithaca, NY.

RN Job Description:

ICURN

36-40 hour weeks

13 week travel RN contract

Days and Night BN shifts available

Local Pay: $35-340/hr

Travel Pay: $1,400 - $1,600 / wk after taxes
Bonus: Up to $1,000 completion bonus

Tthaca, New York | ICU Registered Nurse Needed |
Supplemental Health Care

Make an informed choice. Spend a few minutes looking us over — learn how we
work, see what we offer and discover what we can do for your career. It will be...

BUPPLEMENTALHEALTHGARE.COM
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For all who may have missed the live broad cast this morning...This is the
link for this mornings show, the Ithaca and Watkins Glen Morning Show with
Jim Murphy. Our part runs from 7:20 am to 8:00am

<http://www.radiofreeamerica.com/station/wrfi>

Radio Free America - Station

WRFI exists to inform and entertain and will always be
community owned and operated, providing access to
the airwaves and an opportunity to learn the craft of
radio while serving the general well-being of its
community. The station strives to cultivate and promote

WWW.RADIOFREEAMERICA.COM
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| Unionizing CMC RNs
October 12, 2016 - @

Thank you to Jim Murphy and WRFI for a wonderful interview this morning.
Thank you to Mark Bergen for joining me in this informative interview!
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Unionizing CMC RNs
October 14, 2016

A new story written by journalist Josh Brokaw about the never ending saga
of

Cayuga Medical Center lthaca, NY!

Let the truth be told!

CMC RNs Fired: Policy Violation or Union Busting?

By Josh Brokaw Anne Marshall, one of the most prominent organizers in the effort to
unionize Cayuga Medical Center’s staff, is no longer working at Tompkins County’s
only hospital. Mars...
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DEATH IN WAITING ROO
CMC

Matt Weinstein , mweinstein@ithacajournal.com | @SteinTirne44 - Published 4:37 p.m. ET Feb. 8, 2017 | Updated 9:42 a.m. ET Feb. 11, 2017
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8te probes ER fatality at

A man died in the waiting room of the Cayuga Medical Center Emergency Department, resulting in a nurse’s
termination

Atravel nurse’s contract was terminated and the New York State Department of Health has opened an
investigation following the death of a patient last month in the Emergency Department waiting area at
Cayuga Medical Center.

Cayuga Medical Center President and CEO John Rudd said the patient’s death oceurred “as-a result of a
series of breakdowns” in procedure on Jan. 19, and changes in protocol began being implemented the
following day. Rudd also added the hospital is fully cooperating with the Department of Health's investigation.
The names of the patient and nurse were not released.

{Photo: SIMON WHEELER / Staff
Photo)

According to CMC officials, the patient — a 52-year-old male — arrived to the Emergency Department at
6:07 p.m. by Bangs Ambulance after he was discovered sleeping on the floor of a convenience store. He had initially refused the ambulance, but EMS
returned soon after speaking to the Ithaca Police Department and then talked the man into being checked out at the hospital. He was alert and
communicating with staff upon arrival to the CMC, according to Vice President of Medical Affairs David Evelyn, who also noted the man got himself off
the ambulance stretcher and into the wheelchair at the hospital.

When a patient comes to the Emergency Department, an assigned nurse performs triage to determine how quickly the patient needs to be seen; and
a number between 1 and 5'is assigned. This includes a series of questions and a documentation of vital signs. A 1 is given to extreme emergencies
like-a heart attack or stroke, while a 5 is for ankle sprains or minor cuts. The man, who did not show any signs of distress at the hospital, was assigned
a 4 by the nurse assigned to triage on Jan. 19 — the same female nurse whose contract would be terminated — and was wheeled into the waiting
room. He was discovered unresponsive at 8:23 p.m. and ruled dead after an attempt to resuscitate him was not successful.

Evelyn said the hospital began investigating the incident the following day, including interviewing staff and patients in the area at the time, and viewing
footage from security cameras to nail down the sequence of events.

STEP UP: How to help 3-year-old with cancer
(http://www.pressconnects.com/story/news/connections/2017/01/27/child-cancer-
support/97132638/)

How ithaca Underground changed the city's music scene
(http://www.ithacajournal.com/story/entertainment/2017/02/07/ithaca-

underground-mark-years/97616804/)

“Through the investigation; it became apparent the nurse falsified her triage documentation,” said Evelyn, who noted the Emergency Department was
not overly crowded at the time. “She did not ask him those questions, she did not take those vital signs that she had put into the records, so she had
falsified the records. On the tape, we can see (the patient) was looking around for a certain part of time he was there, but eventually, he just fooks like
he’s sitting there. People in the room said it appeared he was asleep.”

Evelyn said the CMC contacted the Department of Health and the medical examiner. The results of a forensic autopsy have not been released.
Officials at the CMC have met with the man’s family several times to provide updates in the investigation, Rudd said.

The termination of the contracted travel nurse, who was not a new employee at the CMC, came as a result of video evidence and interviews,
according to Rudd, who said the patient’s entire visit is on video except for three minutes in a patient care area, which does not have cameras.

“She said (triage) was done in the waiting room,” Evelyn said. “We see him in the waiting room, but the two hours he's in the waiting room, the nurse
doesn't approach him at all. Vital signs are logged when he's already in the room; and she was at a desk.”

Evelyn said the man’s vitals were not taken during the three-minute window he is not shown on camera, according to eyewitness testimony:
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services and chief nursing officer, who added about a third of the nurses used are contracted. “That's something that is reportable to the state under
our nursing license. It has to go to the office.”

Raupers said the hospital has already made several changes to protocol and will continue to examine ways to change processes to prevent any
similar incidents from occurring. The hospital now has an assigned triage nurse who will cover the waiting room area at all times, in addition to re-
educating nurses about triage policy. The assigned nurse also will engage with the patients-and reassess initial diagnosis after a certain amount of
time.

Officials at the hospital also have introduced safety briefings for all shifts and re-education on the escalation process. Raupers said the hospital is also
working with regional EMS about proper procedures when bringing patients to the Emergency Department. The hospital also split staff into four work
teams to improve workflow in the waiting room; and get patients into a bed and with a provider faster. An external consultant is being brought in to
evaluate all Emergency Department operations.

"Obviously, this is a serious event, and we view it as a defining moment for us to say how do we look at our processes and how do we change
processes so something like this will never happen again,” Rudd said.

Follow @SteinTime44 (file://IC:/Users/mweinste/Desktop/twitter.com/steintime44) on Twitter

Read or Share this story: http://ithacajr.nl/2kPiaak
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CMC RNs added an event.

JAN  NLRB Hearing #2 Against Cayuga ...
Jan 9 - Jan 13 - Tompkins County Courthous...
interested

% Interested

rights to orga

doubt we will wi

Center to stop spending your money to fight its own nurses! To this
community take back YOUR hospital!

Like - Reply
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More on the death at Cayuga Medical Center
hitp:ftacebook.com/l.php...

Under Investigation: Patient Death in Cayuga Medical
Waiting Room

By Josh Brokaw The death of a patient who was awaiting care at Cayuga Medical
Center’s emergency department is under state investigation. The New York State...
TRUTHEAYERB.OREG

e Like B Comment 25 Bhare

36 shares
Linda Sheldon Petak Prmme....
ke - Reply - February 7 2l 6:18am
@ Anne Ulbrich Marshall Will do
Like ' Reply - Fabruarv 8 al 11 81am

% Wiite & repli..

Rachael Lynn My heart breaks for this nurse!

Like - Reply - €3 February 7 at 6:81am
g Anne Ulbrich Marshall She is greall Il's beyond sad!
V Like * Reply {03 2 Febriary 7 al 7:58am

w Wrile & repli..

Michelle Smover Adelewitz Do they still pretend they have a culture of safety?
OMG. The one who points the finger fastest wins, apparently. Smh.

Like: Reply - 03 1 Febwuary 7ot 10810m
‘ ﬁ Anne Ulbrich Marshall They are the great pretender!
Like : Reply - February B at 728am

Write arepiv.

Jocelyn Balker And this, is why nurses need unions. So sad all around. Ugh
Like - Reply - {3 2 - Fabruary 8 at 5:580m

f ﬁ Anne Ulbrich Marshall One of the reasons we were pushing for a Union
g ‘because administration would not listen to us or make changes regarding
‘ patient safety. Sadly it's not a question of if but when this will happen
again!
Like - Fleply €0 1 February 8 al 352pm
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Unionizing CMC RNs shared Anne Ulbrich Marshall's post.
February 6 at 3:59pm - ¥

Anne Ulbrich Marshall
February 6 at 3:59pm - King Ferry - 8

More on the death at Cayuga Medical Center
http://l.facebook.com/l.php...

Under Investigation: Patient Death in Cayuga
Medical Waiting Room

By Josh Brokaw The death of a patient who was awaiting care at Cayuga
Medical Center’s emergency department is under state investigation. The New...
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Unionizing CMC RNs shared a post.
February 9 at B:46am - &

What does a huge advertising budget with the lthaca Journal get you? A
completely one sided story for the front page regarding an horrific event as
told only by Cayuga Medical Center administration. | wish this reporter had
just even attempted to get the nurses' side of the events and information
regarding the problems at Cayuga Medical Center, but he did not. This is
truly censorship of the news paid for with the advertising dollars of big
business! As this article states ... See More

Anne Ulbrich Marshall commented on an article.
February 9 at 8:43am - &4

What does a huge advertising budget with the Ithaca Journal get you? A
completely one sided story for the front page regarding an horrific event as told
only by...

See More

State probes ER fatality at CMC
A man died in the waiting room of the Cayuga

Medical Center Emergency Department,
resulting in a nurse's termination

WWW.ITHACAJOURNAL.COM

Comment
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B Unionizing CMC RNs shared Anne Ulbrich Marshall's post.
B February 9 at 2:13pm - 8

Please listen to and share widely Dr. Levine's latest podcast, a follow up to
this mornings article in the Ithaca Journal regarding the patient's death in the
waiting room at Cayuga Medical Center. When the CEO says a "series of
break downs in the system occurred", and at many levels why are they
holding only one person responsible! They have thrown this ER nurse under
the bus and as an administration have taken no responsibility. It's time for
this administration and board to step down!

& Anne Ulbrich Marshall
February 9 at 2:12pm - @&

Please listen to and share widely Dr. Levine's latest podcast, a follow up
to this mornings article in the Ithaca Journal regarding the patient's death
in the w...

See More

" R e
. . v

Hospital Admits: Death occurred
as result of series of breakdowns

According to report published in the Ithaca Journal,
John Rudd, the CEO of CMC, admitted that a
patient's death in his hospital waiting room was...

PODOMATIC.COM

iy Like I Comment # Share
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oeuhfemnéd-Bbridle Merehall’'s pege 6 of 11

I'm more than disappointed about this one sided story. The nurse who was
terminated is not the problem. She was made the scapegoat for the mistakes
of Cayuga Medical Center's administration. Once again | will say she TOOK
THE PATIENT'S VITAL SIGNS! He unfortunately died, as the CEO states
himself, from a series of breakdowns. One nurse is not responsible for a
series of breakdowns. However, an administration who was warned that this
would happen months ago is! ( see an art... See More

Anne Ulbrich Marshall
February 13-at 8:13pm Hhaca Jourmal -

I'm more than disappointed about this one sided story. The nurse who
was terminated is not the problem. She was made the scapegoat for the
mistakes of Cayuga Me...

See More

DEATH IN WAITING ROOM: State probes ER
fatality at CMC

A man died in the waiting room of the Cayuga Medical Center Emergency
Department, resulting in a nurse's termination

WWWITHACAJOURNAL.COM

e Like Comment b Share
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; Feboruary B al B:43am - i

What does a huge advertising budget with the Ithaca Journal get you? A
completely one sided story for the front page regarding an horrific event as
told only by Cayuga Medical Center administration. | wish this reporter had just
even attempted to get the nurses' side of the events and information regarding
the problems at Cayuga Medical Center, but he did not. This is truly
censorship of the news paid for with the advertising dollars of big business! As
this article states per CEO John Rudd, " it occurred as a result of a series of
breakdowns." This is not the fault of one nurse! Although, she was the sole
person blamed for the event and subsequently terminated. Administration has
taken no responsibility for their part in the "series of breakdowns." | assure you
none of them have been terminated!

If you would like the story from our side please listen to this podcast and read
this article! In both these stories the reporters asked the hospital for comments
and they declined to give any. | wish we were given the same courtesy here!
https://l.facebook.com/l.php...

hitp://l.facebook.com/l.php...

. DEATH IN WAITING ROOM: State
- probes ER fatality at CMC

A man died in the waiting room of the Cayuga Medical
Center Emergency Department, resulting in a nurse’s

termination

WA ITHACARIOURNALICOM

i Like 0 Comment #b Share

8

Jim Adsitt Well put and more true than people want to believe
Like: Beply - €33 Fabruary 9 500 16am
Judy Holley This has happened previously ..
Like - Reply - {0 1 Februay 8 al 95 1am
- Bpg Anne Ulbrich Marshall When?
. Like - Heply - February 8 af 12:3090m
i

David Wheeler Looks like there is more trouble brewing at the Cayuga. Medical
Center. A single nurse cannot be responsible for everything going on in the ER
section,where were the other responsible ER medical stali? Why was that nurse
fired without a through hearin... See More

Like - Reply - €3 5 - February 9 at 12:38pm - Edited

Stephanie Czelszperger-Kaminsky It is not in that nurses best interesttogo to

| the press with her story. She needs a lawyer. Anything she says could be held
against her. | believe | already read an article where she did speak to the press
and said some things claiming some responsibility. Again, not in her best interest.
Like - Reply - €3 1 - February 9 at 1:35pm
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Unionizing CMETRNSTS!
November 18, 2016 -

Anne Ulbrich Marshall
November 18, 2016 - King Ferry - §

The Regional office of the NLRB has once again made a formal decision o issue
complaint on the suspensions and terminations of two nurses at Cayuga Medical Cen

Share

Comment
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|| Orlober 44, 2006 4

This statement is in response to questions regarding my resignation from
Cayuga Medical Center in lthaca, NY

Many nurses throughout CMC have been pulled into group meetings by
nurse administrators and have been given information about a recent event
regarding a blood transfusion that occurred in the ICU a few weeks ago. This
has raised several questions among the nurses at CMC, and in fact many of
you have contacted me regarding this issue wanting to know the facts. | felt

b... See More
Js Like T8 Comment 4 Share i
02 Chronological -

' Ethical U.S. Medical: $ystem Change NOW L' ') UPDATE: Anne Ulbrich
£ Marshall - a well Respected, Long-Time community known NURSE at the
hospital was FIRED 2 DAYS AFTER her post speaking out against terrible
hospital practices, and for exercising her Bight to organize!

Pertiaps she's got a good "New York State Whistle Blower's LAWSUIT" against
these LYING, CHEATING Hospital EXECS?

&3 LET'S FIND OUT ?
1- hilpyhwvww,op.nysed. govl. Jnurseinurse-whistleblowerlaw.htrm

Keep Us Posted.
Their PR positioning is weak, foalish,
and prﬂb‘abi:y proves your suit ﬁg

{but -- DO seek professional legal assistance!ll Get the most notorious
healthcare attorney in Central New York! CMC will literally PAY for this
enormous, and obviously abusive mistake. The BEST Healthcare Lawyer in the
business in your region is likely to take you on a 'contigency' on this EASY case
-=- but this is NOT official 'legal advice' --> SEEK the right professional to
handle them %* ) Show them all documents -- especially JOHN TURNER &
KAREN AMES' public statements - then explain what really goes on there &
what really happened!il)

2- http:/iwww. workplacefaimess org/whistleblower. .
3- htlps:lsww.nysba.org/ SWHISTLEBLOWERPROTECTION himi

LOOKING so very FORWARD to how
JOHN TURNER & KAREN AMES -~ liars & crooks --- do under oath . . . since
they suck so much at PR / lying for crooks for a living

Well likely see soon enough...
...and their "story” is FULL of holes.

THAT'S the GOOD NEWS & g
Time unfolding, is sometimes, so sweetl......

... until then though, you may want to keep most other public statements on the
incident TO YOURSELF (for reasons your Lawyer might best explain).

JOHN TURNER & KAREN AMES just screwed CMC execs pretty terribly.
‘Please make sure the TOUGHEST healthcare Lawyer in your REGION is
contacted for this particular case & g and Keep Fighting the Good Fight!
Like: Heply - 00 1 - Uclober 20, 2016 al 5:18pm - Edited
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October 24, 2016 - ¥

| am posting this article here to educate people in our community that rely on
this hospital as to what is actually going on there. | know we all see the
glossy ad campaign. It's beautiful. There are even great aspects to this
hospital and wonderful care givers, but there is a huge issue with quality
care in certain departments and they are being staffed by nurses with no
vested interest in this community. This hospital has fired and pushed out
some of its most experienced ... See More

Nurses Leaving Cayuga Medical Center in ‘Mass Exc

“Mass exodus” are the most common words being used by current and former
Cayuga Medical Center employees to describe the number of nurses who have been
leaving Tompkins County’s only hospital. In h...

TRUTHSAYERS.ORG

« Share iy~

. Comment
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§ Unionizing CRIC'ANS Sn2redBnné Ulbrich Marsh&ins post.
| September 23, 2016 - &

Please take the time to read and share this article about you community
hospital!

You'll be amazed what really going on up there!

- Anne Ulbrich Marshall
September 23, 2016 - Medium -

This is an excellent article! Please read and share with all!

When Hospital Leadership Fails
by Dan Walter
MEDILM.COM

i Comment # Share iy~

Chronological ~

B Ethical U.S. Medical: System Change NOW g
® Like Reply - October 8, 2016 at 3:17pm

The People Rising : Global g
Like - Reply - October 8, 2016 at 3:17pm
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

DECLARATION OF DEB
Petitioner, RAUPERS
V. Civil Action No.:
3:17-MC-00004
CAYUGA MEDICAL CENTER , (TIMY(ATB)

Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS )

I, Deb Raupers, declare, upon personal knowledge and under penalty of perjury that the
following is true and correct:

1. I am employed as Vice President of Patient Care Services at Cayuga Medical
Center (“CMC”). T have held this position since October 2015.

2. In this role, I am responsible for investigating patient complaints; ensuring the
safety of patients; maintaining compliance with established CMC procedures, state, and federal
regulations, evaluating employee performance, and I am responsible for maintaining high levels
of patient care.

3. I oversaw the investigation into a patient’s complaint that two nurses, Anne
Marshall and Loran Lamb, failed to follow CMC’s blood transfusion policy.

4. The investigation found that Ms. Marshall and Ms. Lamb (1) knowingly and

deliberately violated policy and committed a fundamental breach of patient safety that placed the

patient in danger of a potential lethal outcome; (2) caused the vulnerable patient fear and distress

98749.1
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because she was aware of the nurses’ disregard of the necessary safety precautions; and (3)
falsified the Blood Transfusion Card by certifying that the bedside verification had been
performed. In addition, Ms. Marshall disregarded the patient’s own concern about following the
proper protocol, and Ms. Lamb failed to even enter the patient’s room despite certifying that she
had.

5. Under these circumstances, CMC (and myself) would have been reckless in not
terminating these employees. Therefore, we made the decision to terminate Ms. Marshall and
Ms. Lamb.

6. CMC also determined that the knowing falsification of medical records and
deliberate violation of established safety standards constituted professional misconduct as
defined by the New York State Education Department’s (“NYSED”) Office of the Professions.
Consistent with CMC practices, I filed an incident report with the NYSED’s Office of the
Professions regarding both nurses.

7. I filed this report on October 20, 2016.

8. Complaints of professional misconduct are independently investigated by the
respective Regional Office of Professional Discipline.

9. In cases where the Regional Office finds “sufficient evidence” that misconduct
has occurred, the case is referred to the Prosecutions Division of the Office of Professional
Discipline. A copy of the Frequently Asked Questions published by the New York State
Education Department explaining the complaint procedure is attached as Exhibit A.

10. On February, 17, 2017, we received notice that the Regional Office completed its

investigation of Ms. Marshall and Ms. Lamb. The Regional Office, finding sufficient evidence

98749.1
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of professional misconduct, referred both cases to the Prosecutions Division for further action. A
copy of each determination is attached as Exhibit B.

11.  Accordingly, Ms. Marshall and Ms. Lamb’s licenses to practice nursing may be at
risk due to the ongoing NYSED prosecution.

12. I had no knowledge regarding Ms. Lamb’s alleged pro-union feelings or

sentiments.

98749.1
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Dated: March ,O;_/, 2017

}W/Z@Ww

Deb Raupers

Swom 1o before me this
'2 = thr day of March, 2017,

ROBIN LTILTOM
Notary Public, Stale of New York
No. 01716160254
Quatified in Tompkins County
Commission Expires February 05, 2019}

BETAS1
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ANYSEQQW . SelectLanguage | ¥ Google Trang

Office of the Professions

Frequently Asked Questions

Researching a Licensed Professional
1. How can I find out if an individual is licensed?

You may verify a license through our gnline license verification service. If you
need to contact OP directly about the status of a license, e-mail our customer
service representatives at op4info@nysed.qgov, call 518-474-3817, fax 518-474-
1449, or contact the specific State board for the profession.

2. How can I learn more about services offered by licensed professionals
within a profession?

Please the list of licensed professions for more information about the services
offered by licensed professionals.

3. How can I find out if there have been any disciplinary actions against a
licensee?

You may search our site by name or by month of action for summaries of
Regents disciplinary actions taken since 1994. Complaints are accusations of
professional misconduct; those that do not resuit in disciplinary action are
confidential. Disciplinary records for physicians, physician assistants, and
specialist assistants are available from the Department of Health's Office of
Professional Medical Conduct at

http: //www_ health.state.ny.us/nysdoh/opme/main.htm 1@.

If an action has been taken against a licensee for professional misconduct, you
may contact OP's Public Information Unit by e-mail at dplsdsu@nysed.qov or call
518-474-3817 ext. 330 for a copy of the official disciplinary record.

4. What does it mean when a professional is in "good standing”?

"Good standing” means that the licensee is permitted to practice. Licensees who
have been the subject of disciplinary action are considered to be in "good
standing” unless they have had their license revoked or suspended.

5. Can I find out if a licensee has been sued for malpractice?

Malpractice suits are different from complaints about professional misconduct.
Malpractice is handled by the insurance and court systems; for information about
malpractice actions, you may wish to contact your County Clerk's office or local
court system.

http://www.op.nysed.gov/opd/opdfaq.htm 3/2/2017
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Filing a Complaint
1. How do I file a complaint?

You will need to complete a complaint form ( 2 29 KB). Send your completed
complaint form directly to the regional office nearest you or fax it to our main
professional discipline office at 212-951-6537.

If you would like to speak with someone first about professional misconduct or
unlicensed practice, you may call our complaint hotline at 1-800-442-8106,
contact our nearest regional office, or e-mail conduct@nysed.gov for more
information.

2. If I want to file a complaint, do I have to be sure the professional is
guilty?

No. If you think you may have been the victim of professional misconduct, file a

complaint form ( oz 29 KB). The Office of the Professions will look into the
complaint and determine if misconduct has occurred.

3. Can you order a licensed professional to give me my money back?

OP does not have the authority to get involved in fee disputes; except for
programs such as Worker's Compensation and Medicaid, where fees are set by
law, licensees can charge whatever they believe appropriate. We can assist you,
however, if you believe that you were charged for work that was not done or
which was done poorly.

Following Up on a Complaint
1. What happens after I file a complaint?

Staff in the appropriate regional office follow up on each complaint. Members of
the State Board for the profession may be consulted during the investigation. If
substantial evidence of misconduct is found, we will pursue disciplinary action.
Cases of illegal (unlicensed) practice may be handled administratively, or they
may be referred after investigation to the State Attorney General for criminal
prosecution.

2. Can I get information about a complaint when it is under investigation?

You may contact the investigator assigned to your complaint at any time during
the investigation to learn about the status of your complaint. You will also be
informed if the complaint has been referred for further action.

3. How long does an investigation take? When will I hear about the
outcome?

Almost all investigations are completed within 9 months or less. The time needed

to prosecute cases varies, although many cases are concluded through

negotiated settlements. Complicated cases may take 2 years or more (from initial

complaint to final action) to resolve. If you file a professional misconduct
complaint, you will be informed of the status of your complaint and the final
outcome.

http://www.op.nysed.gov/opd/opdfaq.htm

3/2/2017
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Disciplinary Actions

1. What happens when a licensed professional is the subject of disciplinary
action?

Minor forms of misconduct may be handled through advisory letters or
administrative warnings issued by the Office of the Professions; these
administrative actions are confidential. The penalties for more serious misconduct
range from a fine to the revocation of the license to practice, in accordance with
the nature of the misconduct and its consequences. The Board of Regents, which
oversees the State Education Department and its Office of the Professions,
reviews and takes final action on the most serious professional discipline cases.

If the disciplined professional’s license to practice has not been revoked or
suspended, the Office of the Professions may monitor the professional to ensure
that probationary terms--such as periodic employer reports or retraining courses-
-are met.

2. If alicense is revoked or suspended, is it permanent?

With limited exceptions, individuals who have surrendered their licenses or had
their licenses revoked must wait at least three years to apply for license
restoration. While the Board of Regents has the authority to restore a
professional license, such restoration is not a right. The former licensee must
prove that he or she is worthy of the privilege of having a professional license.

http://www.op.nysed.gov/opd/opdfag.htm 3/2/2017
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I THE STATE EDUCATION DEPARTMENT | THE UNIVERSITY OF THE STATE OF NEW YORK | SYRACUSE, Y

Oifica of Professiona! Disziptine 333 East Washington Sirest Suite 217 Syracuse, NY 13202
Tel. (3151 428:3288
Fax {316) 428-3287

February 17, 2017

Cayuga Medical Center

Attn; Debra Raupers

101 Dates Dr.

Ithaca, NY 14850

Dielivered via email: DRaupers@CAYUGAMED.org

Re: Anne Marshall
Case No. 3605615
Profession: Nursing

Dear Ms. Raupers:

The investigation of your complaint is complete. The case has been referred to
the Prosecutions Division of the Office of Professional Discipline for further
action. The assigned prosecutor will contact you as necessary and you may be
informed of the outcome of the case.

Thank you for bringing this matter to our attention

Very truly yours,

Thomas J. Hayduk
Senior Investigator
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N _ THE STRTE EDUCATION DEPARTMENT | THE UNIVERSITY OF THE STATE OF NEW YORK | SYRACUSE, WY

Dffice of Professional Distipling 333 East Washington Strent Suite 211 Syracuse, NY 13202
Tel. [315)428-3286
Fax {J15) 428-3287

February 17, 2017

Cayuga Medical Center
Attn: Debra Raupers
101 Dates Dr.

Ithaca, NY 14850

Delivered via email: DRaupers@CAYUGAMED.org

Re: Loran Lamb
Case No. 3605613
Profession: Nursing

Dear Ms. Raupers:

The investigation of your complaint is complete. The case has been referred to
the Prosecutions Division of the Office of Professional Discipline for further
action. The assigned prosecutor will contact you as necessary and you may be
informed of the outcome of the case.

Thank you for bringing this matter to our attention

Very truly yours,

Thomas J. Hayduk
Senior Investigator
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

DECLARATION OF
Petitioner, DANIEL SUDILOVSKY
V. Civil Action No.:
3:17-MC-00004
CAYUGA MEDICAL CENTER , (TIM)(ATB)

Respondent.

STATE OF NEW YORK )
COUNTY OF TOMPKINS )

I, Dr. Daniel Sudilovsky, declare, upon personal knowledge and under penalty of perjury
that the following is true and correct:

1. I am the Chairman of Pathology and Laboratory Medicine, and Medical Director
of Laboratories for Cayuga Medical Center (“CMC”). I also serve as the Blood Bank Director
for CMC.

2. All units of blood and other blood products for patient infusion are prepared and
handled by CMC’s Laboratory Department, which I oversee in my capacity as Medical Director
for Laboratories. Those units of blood are administered under my license. In addition, under the
New York State Department of Health, the Joint Commission (an independent non-profit
organization that certifies nearly 21,000 health care organizations in the United States), the
Clinical Laboratory Improvement Amendments, and Food and Drug Administration and College

of American Pathologists accreditation regulations, I am personally responsible for every person

and process that affects any blood product anywhere in CMC and have absolute authority over

98696.1
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the blood transfusion process. It is my duty to ensure safe handling and administration of blood
products to ensure patient safety and maintain my own as well as CMC’s accreditation.

3. On September 22, 2016, Deb Raupers, Vice President of Patient Services,
informed me of an incident involving two nurses who failed to follow established CMC protocol
in administering a blood product transfusion. Blood product administration is a high risk
procedure that could result in the patient’s death if the wrong blood product is erroneously
administered.

4. The incident involved two nurses failing to perform the required two-nurse
bedside verification process before performing the blood transfusion process. This is a final
critical safeguard before hanging the blood product and starting the transfusion. A complaint
was made by a patient who recognized the nurses were not following the protocol that the other
nurses who performed her previous transfusions had used. This complaint resulted in a
subsequent investigation.

5. After receiving facts relating to the investigation, and after much consideration,
on September 26, 2016, I drafted an email to Ms. Raupers concluding that “these two individuals
should not be in positions in which their duties or functions as nurses could again jeopardize
patient safety in our system.” A copy of this email is attached as Exhibit A.

6. Ms. Raupers never identified the individuals who were involved in the incident by
name, and I had no knowledge of who the individuals were during the course of my review of
the incident. I evaluated this incident solely on the basis of the violation of procedure and the
grave threat posed by the reckless and purposeful failure to follow necessary protocol.

7. As set forth in my email evaluating the situation:

I can only conclude from these facts that the nurses in this case acted in a
wantonly and willfully reckless manner by sidestepping the fail safes of

98696.1
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our standard operating procedures and endangered this patient’s life in
doing so. Not following protocol to positively identify the patient prior to
transfusion by using stickers on a clipboard at the nursing station rather
than the patients arm band at the bedside to identify the patient represents
a clear near miss/or potential serious harm scenario. As experienced
nurses, represents a particularly egregious infraction and 1 have little
reason to believe that this would not be repeated at some point in the
future or that this form of disregard for protocols will not be passed on to
less experienced staff, if they are in positions to do so.

8. Based on the two nurses’ failure to comply with CMC policy and the continued
risk they would pose if reinstated, it would be reckless, and it would put my license at risk to
allow these nurses to perform blood transfusions under my license. In an environment where
failure to follow protocols can lead to instant death, I will not put my license, CMC, and most

important, CMC patients, at risk by allowing these nurses to perform transfusions.

98696.1
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Dated: March,.] 52017

Sworn to before me this
—Z. th day of March, 2017.

. ‘Q—-‘DA‘

NOTARY PPBLIC

BETSEY CONNER
fiotary Public, State of New York
Appointed in Cayuga Co.
Official #D1C05072278
Commission expires__k V1 foey <

P

~  Dr. Daniel Sudilovsky

986961
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Forrest, Brian
(e

SRR

Subject: P transfusion related event (130804)

From: Sudilavsky, Dantel

Senty Monday, September 26, 2016 3121 PM
Tos Raupers, Deb

Subject: ransfusion related event (130804)

Peb,

i wanted to thank you for the detatled debriafing of your investigation findings on 9/22 of the above referenced incident
whitch occurred on 9/11/16 and filed by PL _

As we diseussed, the lab and nursing leadership have worked diligently to establish standard operating procedures
relating to the transfusion of blood products. We agree that errors in the transfusion of blood products [enthelabor
nursing side) are exceedingly dangerous and can lead to rapidly catastrophicflethat outcomes, The current standard fab
and nursing procedures {most recently updated 7/16) are based on best practices and, when followed to the letter, are
designed to optimally ensure patient safety. Itis alsa clear to me that the CCU nursing leadership has well developed
educational programs in place and that both nurses involved in this patlent complaint have been thoroughly educated
and have signed off on these procedures. | understand both individuals Involved are experignced nurses ss well,

After much consideration, | can only conclude from these facts that the nurses in this case acked in awantonly and
willfully reckiess manner by sidestepping the fail safes of our sta ndard aperating procedures and endangered this
patients life in doing so. Nat following protocal to positively identify the patient prior to transfusion by using stickers on
a clipboard at the nursing station rather than the patients arm hand at the bedside toidentify the patient represenisa
clear near miss/or potential serious harm scenario. As experienced nurses, this represents a particularly egregious
infraction and | have little reason to believe that this would not be repeated at some pointin the future orthat this

form of disregard for protocols will not be passed on to less experienced staff, if they arein positions to do so.

As Laboratory Divector for CHS, | fael in the strongast of terms that these two individuals should not be in positions in
which thelr duties or functions as nurses colld again jeopardize patient safety inour system,

05

Daniel Sugiousky WD, FCAP

Chalrman of Pathology and Laboratory Medicine
fedical Director of Laboratories

Cayups Health System

Tl (BO712 944474

Pax (607)274-4481
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD
Case No.: 3:17-MC-0004
-Against-

CAYUGA MEDICAL CENTER

MEMORANDUM OF LAW IN OPPOSITION TO PETITION FOR TEMPORARY

INJUNCTION UNDER SECTION 10(J) OF THE NATIONAL LABOR RELATIONS

ACT

BOND, SCHOENECK & KING, PLLC
Attorneys for CAYUGA MEDICAL
CENTER

600 Third Avenue, 22" Floor

New York, New York 10016-1915
Telephone: 646-253-2300

Of Counsel:
Raymond J. Pascucci
Tyler T. Hendry
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PRELIMINARY STATEMENT

This Memorandum of Law is submitted on behalf of Respondent, Cayuga Medical Center
(“Respondent” or “CMC”) in response to Region Three of the National Labor Relation Board’s
(“Region Three” or “Petitioner”) Petition for Injunctive Relief Under Section 10(j) of the
National Labor Relations Act (“NLRA” or “Act”), As Amended (“Injunction Petition”)

Region Three’s Injunction Petition seeks the interim reinstatement of two Intensive Care
Unit (“ICU”) nurses, Anne Marshall and Loran Lamb. As set forth in detail below, the two
nurses knowingly and deliberately ignored the final critical step in CMC’s blood transfusion
process {performing a two-person bedside verification inside the room) and falsified records to
cover up this violation. Indeed, Ms. Lamb indicated she had performed the final bedside check
despite admittedly never setting foot in the patient’s room. In addition, when the nervous
transfusion patient asked Ms. Marshall why the transfusion process was being performed
differently than all other transfusions she had received at CMC, Ms. Marshall lied and stated, in
sum and substance, “that’s not how we do it here.” Ms. Marshall further unnerved the patient by
telling her that the previous CMC nurses must have been inexperienced. After receiving the
patient’s complaint, CMC conducted a thorough multi-layered investigation that resulted in Ms.
Marshall and Ms. Lamb’s termination.

The New York State Education Department (“NYSED?”), Office of the Professions, the
entity responsible for the licensing and discipline of nurses in New York, performed their own
independent investigation of the incident. On February 17, 2017, the Regional Office of the
NYSED completed its investigation, finding “sufficient evidence” of professional misconduct to
warrant prosecution. This prosecution may result in the suspension or revocation of Ms.

Marshall’s and Ms. Lamb’s licenses.

1 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 A.A)_gégz_()l?, 2044703, Page49 of 91

Case 3:17-mc-00004-TIM-ATB Document 21 Filed 03/03/17 Page 6 of 29

By requesting immediate reinstatement, Region Three’s petition is asking CMC and this
Court to ignore the following:

(1) Ms. Marshall and Ms. Lamb knowingly and deliberately violated the most
fundamental and critical step in CMC’s blood transfusion process;

(2) Ms. Marshall and Ms. Lamb falsified medical records to cover up this violation;

(3) Ms. Lamb certified she had performed a final check despite the fact that she had never
entered the patient’s room;

(4) Ms. Marshall lied to the concerned patient about CMC’s policy and caused further
concern by telling the patient her other nurses must have been inexperienced;

(5) Ms. Marshall insisted she doesn’t need to follow CMC blood transfusion policy
because she has the ability to multitask;

(6) The NYSED investigation found sufficient evidence of professional misconduct;

(7) Dr. Sudilovsky, the CMC Laboratory Director under whose license all blood
transfusions must be administered, would refuse to allow these nurses to perform transfusions
under his license; and

(8) Reinstatement would undermine CMC’s ability to enforce other necessary and
potentially life-saving policies.

By asking this Court to reinstate these two employees, Region Three ignores the real
potential harm to CMC patients. Region Three asserts the nurses must be reinstated because (1)
there is no longer a union organizer at CMC and (2) employees may be intimidated from
showing support for the Union. Putting aside the misguided notion that places collective
bargaining rights over the risk to human life, the evidence does not support Region Three’s

claims that organizing activity has been negatively impacted by the nurses’ terminations.

2 98517.2 3/3/2017
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Under these circumstances, Region Three has not met its burden under the applicable
tests, particularly because reinstatement could endanger the health and safety of the public.

Accordingly, Region Three’s request for injunctive relief should be denied.

STATEMENT OF FACTS

Both Anne Marshall and Loran Lamb were suspended pending investigation into a
patient complaint and subsequently given the opportunity to resign in lieu of discharge for

admittedly and deliberately committing patient safety violations and falsifying medical records.

A. The Blood Product Administration Policy

Blood transfusions are a high-risk critical procedure that could have a lethal outcome if
an error results in transfusion of the wrong blood type. (Declaration of Karen Ames (“Ames
Decl.”), at § 10); Declaration of Dr. Daniel Sudilovsky (“Sudilovsky Decl.”), at § 3).
Accordingly, CMC maintains a Blood Product Administration Policy to ensure that transfusion
patients receive the proper blood. (Ames Decl., at { 10, Ex. F). As relevant to the facts of this
case, the Blood Product Administration Policy states:

Transfusion of Packed Cells or Whole Blood

oK

12. A two-tier verification should be implemented on inpatient
floors:

A. Before taking blood into the patient room, the two nurses
must verify the blood against the order and chart for correct
patient name, blood type, type of blood product. No
product should enter the patient room until it 1s verified.

B. Inside the room, verification must occur matching the
blood to the patient with two identifiers (name, date of birth
[DOBJ]); verbally and against the patient wrist band.

C. The blood must not be hung before the verification has
occurred. If the nurse is interrupted for something more
pressing, the incoming nurse will need to re-verify that the
product is correct before transfusing.

3 98517.2 3/3/2017
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13. Perform the 2-RN bedside checklist:

A. Verify the provider’s order.

B. Verify that the consent has been signed by the patient (or
appropriate representative).

C. Check the blood bag number, expiration date, blood type
and Rh.

D. Two RNs must identify the patient at the bedside by asking
the patient his name or her name and date of birth. This is
compared to the patient’s armband and blood Transfusion
Card.

E. Transfusion card will be completed in its entirety by two
RNs/GNs and upon completion returned immediately to the
lab.

(Ames Decl., Ex. F).

Accordingly, two separate verifications by two nurses must occur before the transfusion
can begin. (Ames Decl., at { 11). The first verification occurs before the blood can be brought
into the room. (/d.). During this verification, the two nurses must examine the patient
information as well as the information on the blood bag from the laboratory. (/d.). Both nurses
must verify that everything matches, at which point the blood can be brought into the patient’s
room. (Id.). This outside-the-room verification requirement was added to the Blood Product
Administration Policy in 2013 after a near-miss incident in October 2012 when a patient almost
received the wrong blood. (Id.).

The second verification occurs once the blood is in the patient’s room. (Ames Decl., at
12). Again, the two nurses must verify the patient’s name and date of birth (which requires the
nurses to check the patient’s identification bracelet), and compare that information against the
order and label on the bag. (Id.). At that point, the blood bag can be hung and the infusion
commenced. (Id.).

This second verification has at all times been a part of CMC’s Blood Product

Administration Policy and is a national standard of care. (Ames Decl., at{ 12-14, Ex. G).

4 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 A_A)_gé(i/A_Ol?, 2044703, Page52 of 91

Case 3:17-mc-00004-TIM-ATB Document 21 Filed 03/03/17 Page 9 of 29

Indeed, this final two-person bedside verification process is absolutely fundamental as a final
safeguard against a potentially fatal error prior to starting a blood transfusion. (Ames Decl., at
13; Sudilovsky Decl., at | 4). In fact, it is the final bedside verification that saved the patient in
October 2012 from receiving the wrong blood. (Ames Decl., at { 14). It is the last line of
defense before a patient receives blood and is imperative in ensuring patient safety. (/d.;
Sudilovsky Decl., at § 4).

Once a transfusion is complete, both nurses involved in the verification process are
required to complete a Blood Transfusion Card in the medical record certifying that every step of
the verification process was followed and that the transfusion was administered in accordance
with all of the necessary safeguards. (Ames Decl., at{ 15). It is expected that the nursing staff
accurately completes the Blood Transfusion Card, and falsification of that medical record, as

with any other medical record, is grounds for discipline, including, termination. (/d.).

B. Incident on September 11, 2016 and the Subsequent Investigation

On September 11, 2016, Ms. Lamb and Ms. Marshall were assigned to perform a blood
transfusion for a particular patient. (Ames Decl., at 4). This patient had regularly received
blood transfusions prior to this date and was therefore familiar with the verification process.
(Ames Decl., at [ 3). The patient made a complaint to Charge Nurse, RN Scott Goldsmith
stating that the two nurses who performed the transfusion failed to properly verify both her ID
and the blood to be used in the transfusion before starting the blood transfusion process. (Ames
Decl., at 3, Ex. A). In fact, only one nurse was in the room at that time. (Ames Decl., at { 3).
Thereafter, Mr. Goldsmith entered the complaint into the incident reporting system. (Ames

Decl., at{ 3). Following the receipt of the incident report completed by Mr. Goldsmith, Karen

5 98517.2 3/3/2017
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Ames, Chief Patient Safety Officer & Director of Quality and Patient Safety, commenced an
investigation into the September 11 incident. (Ames Decl., at ] 1.,5).

On September 16, Ms. Ames and Deb Raupers, Director of Patient Services, interviewed
the patient. During this interview, the patient indicated that: “in all other instances of hanging
blood two nurses always came to bedside to conduct verification and patient ID. She noticed
that this time only one nurse [Ms. Marshall] hung the blood carrying out these steps or checking
her name band and wondered why [there was a] difference.” (Ames Decl., Ex. B; see also, Exs.
C & D). The patient also told Ms. Ames and Ms. Raupers that she questioned the nurse at the
time about the verification procedure and the nurse indicated that “she (and the other nurse)
checked everything at the nurse station.” (Ames Decl., Ex. B at p. 3; see also, Exs. C& D). In
addition to the information provided during the September 16 interview, on September 19 the
patient submitted a written statement to Ms. Ames about the incident, which indicated that: “All
previous nurses had made me aware of this protocol and led me through it — this nurse did none .
.. I need the hospital to be aware of this breech [sic] of protocol and seriousness I felt being
vulnerable in my bed.” (Ames Decl., § 7; see also Ex. D).

Ms. Raupers and Ms. Ames then interviewed the patient’s sister, a critical care RN in
Maine, who witnessed the September 11 incident. (Ames Decl., at | 8). The patient’s sister
reported that when asked “where is the 2nd nurse for the blood transfusion, [Ms. Marshall’s]
reply [was] ‘“We don’t have to do that;” [and when] questioned why another nurse did,

29

[Marshall’s] reply [was] ‘That must have been a new nurse.”” (Id.). The patient’s sister also
stated that, “As an experienced critical care RN, I was shocked by the responses.” (Id.).

Ms. Ames reviewed the Blood Transfusion Card for the patient’s September 11

transfusion. It had been completed by both Ms. Lamb and Ms. Marshall. (Ames Decl., at { 8).

6 98517.2 3/3/2017
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In the box with the heading “Below information must be verified at Patient Bedside” both nurses
provided their initials and signed the card certifying that the correct procedures had been
followed, even though according to the patient’s and family member’s report, this was not the
case. (Id.; see also, Ex. E).

Ms. Lamb was interviewed on September 21. (Ames Decl., at  16). During that
interview, she admitted she never even entered the patient’s room for this transfusion. She said
she made a mistake and said she was sorry. (/d.). Ms. Lamb went on to acknowledge that: (1)
she understood the Blood Products Administration Policy; (2) she recently completed and
understood the blood product training; and (3) that she knew that blood administration is a high-
risk process and that an error could be fatal for the patient. (/d.). When asked about any
contributing factors, Ms. Lamb said that the unit was busy at the time, but that this was no
excuse for not completing the two-person check at the bedside. (/d.).

Given the information received from Ms. Lamb that the unit was busy at the time of the
admitted policy breach, Ms. Ames reviewed the staffing records. (Ames Decl., at  19). Her
review of those records showed that: (1) each ICU nurse had two patients, which is the normal
ratio; (2) the charge nurse had no patient assignment and was readily available to assist as
needed; and (3) there was an RN designated as on-call who could have been (but was not) called
in. (Id.). Additionally, Ms. Ames followed-up with Mr. Goldsmith, the Charge Nurse on duty
that day, and he confirmed staffing was at the normal ratio and there were no emergencies.
({(Ames Decl., at | 20); see also Ex. I).

Ms. Ames spoke with Ms. Marshall about the September 11 incident on October 4,
following her return from a pre-scheduled vacation. (Ames Decl., at{21). Ms. Marshall

admitted that she knew the policy but chose not to follow it because she was busy at the time.

7 98517.2 3/3/2017
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(Id.). Seemingly unremorseful and unapologetic about her error, she argued that the verification
policy is flawed. (Id.). Ms. Marshall diminished the importance of the verification process to
patient safety by asserting that she is fully capable of doing the final verification outside the
patient’s room while multi-tasking. (Id.). This was particularly reckless since CMC policy
declares blood product administration to be a “safety zone process”, meaning that all steps must
be performed from start to finish without interruption, and if an interruption does occur the
process must be restarted at the beginning and carried through to completion without
interruption. ({d.).

Based on the information learned during the investigation, CMC concluded that Ms.
Marshall and Ms. Lamb: (1) knowingly and deliberately violated policy and committed a
fundamental breach of patient safety that placed the patient in danger of a potential lethal
outcome; (2) caused the vulnerable patient fear and distress because she was aware of the
nurses’ disregard of the necessary safety precautions; and (3) falsified the Blood Transfusion
Card by certifying that the bedside verification had been performed. (Ames Decl., at § 24;
Raupers Decl., at | 4). In addition, Ms. Marshall disregarded the patient’s own concern about
following the proper protocol, and Ms. Lamb failed to even enter the patient’s room despite
certifying that she had. (Ames Decl., at ] 24; Declaration of Deb Raupers (“Raupers Decl.”), at

q4).

C. The Decision to Terminate Loran Lamb and Anne Marshall

As standard course, the September 11 incident was submitted to CMC’s Nursing Peer
Review Committee, which is comprised of 6-12 RNs from across different care areas at CMC.
(Ames Decl., at{ 17). As standard practice, after reviewing all relevant information concerning

the incident, each committee member rendered one of four possible judgments:
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1 - Most experienced, competent practitioners would have
managed the case in a similar manner

2 - Most experienced, competent practitioners might have
managed the case differently

3—  Mostexperienced, competent practitioners would have
managed the case differently

0- Reviewer uncertain, needs committee discussion

(Ames Decl., at | 17). The Committee unanimously concluded that, “3 — Most experienced,
competent practitioners would have managed the case differently.” (Ames Decl., at{ 17; Ex.
H).

On or about September 22, information concerning the September 11 incident was also
provided to Dr. Daniel Sudilovsky, Chairman of Pathology and Laboratory Medicine. (Ames
Decl., at | 18; Sudilovsky Decl., at | 3). In his capacity as Medical Director for Laboratories, all
units of blood and other blood products for patient infusion are prepared, handled and
administered under Dr. Sudilovsky’s license. (Ames Decl., at § 18; Sudilovsky Decl., at§ 2).
Accordingly, Dr. Sudilovsky is personally responsible for every person and process that affects
any blood product anywhere in CMC and has absolute authority over the blood transfusion
process. (Sudilovsky Decl., at{ 2). It is his duty to ensure safe handling and administration of
blood products to ensure patient safety and maintain CMC’s, as well as his own accreditation.
(1d.).

Dr. Sudilovsky was advised about the incident involving the two nurses who failed to
follow established CMC protocol in administering a blood product transfusion. (Sudilovsky
Decl., at 3). More specifically, he learned that the two nurses failed to perform the required
two-nurse bedside verification process before performing the blood transfusion process.

(Sudilovsky Decl., at | 4). Based on the facts collected during the course of the investigation, on
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September 26, Dr. Sudilovsky sent an email to Ms. Raupers in which he concluded that “these
two individuals should not be in positions in which their duties or functions as nurses could again
jeopardize patient safety in our system.” (Ames Decl., at  18; Sudilovsky Decl., at | 5 & Ex.
A). He went on to state:

I can only conclude from these facts that the nurses in this case

acted in a wantonly and willfully reckless manner by sidestepping

the fail safes of our standard operating procedures and endangered

this patient’s life in doing so. Not following protocol to positively

identify the patient prior to transfusion by using stickers on a

clipboard at the nursing station rather than the patients arm band at

the bedside to identify the patient represents a clear near miss/or

potential serious harm scenario. As experienced nurses, represents

a particularly egregious infraction and I have little reason to

believe that this would not be repeated at some point in the future

or that this form of disregard for protocols will not be passed on to
less experienced staff, if they are in positions to do so.

(Sudilovsky Decl., at{ 7 & Ex. A).

At no point did Ms. Ames or Ms. Raupers identify the two nurses involved in the
September 11 incident, nor did Dr. Sudilovsky have any independent knowledge of the nurses
involved in the September 11 incident. (Sudilovsky Decl., at § 6). His evaluation of the
situation was based solely on the facts and circumstances of the violation of procedure, and the
grave threat posed by the reckless and purposeful failure of the nurses to follow necessary
protocol. (Sudilovsky Decl., at | 6).

Based on the investigation and the conclusions reached by both the Nursing Peer Review
Committee and Dr. Sudilovsky, the decision was made to terminate Ms. Marshall and Ms.
Lamb’s employment, as the nurses’ actions were reckless and posed a substantial and
unjustifiable risk to the patient. (Ames Decl., at  25; Raupers Decl., at | 5). Indeed, it would
have been reckless of CMC to allow Ms. Marshall and Ms. Lamb to return to work. (Raupers

Decl., at | 5; Sudilovsky Decl., at J 8).
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D. The New York State Education Department’s Office of the Professions Investigation

Because Ms. Marshall and Ms. Lamb’s misconduct involved a knowing falsification of
medical records and deliberate violation of established safety standards, CMC determined that
this constituted “professional misconduct” as defined by the New York State Education
Department’s (“NYSED”) Office of the Professions. (Raupers Decl., at { 6). Consistent with
CMC practices, on October 20, 2016, Ms. Raupers filed an incident report with the NYSED
Office of the Professions regarding both nurses. (Raupers Decl., at {4 6-7). Such complaints of
professional misconduct are independently investigated by the respective Regional Office of
Professional Discipline. (Raupers Decl., at{ 8). In cases where the Regional Office finds
“sufficient evidence” that misconduct has occurred, the case is referred to the Prosecutions
Division of the Office of Professional Discipline. (Raupers Decl., at{ 9, Ex. A).

On February, 17, 2017, CMC received notice that the Regional Office had completed its
investigation of Ms. Marshall’s and Ms. Lamb’s conduct. (Raupers Decl., at §{ 10). The
Regional Office, finding sufficient evidence of professional misconduct, referred both cases to
the Prosecutions Division for further action. (Raupers Decl., at{ 10, Ex. B). Accordingly, Ms.
Marshall and Ms. Lamb’s licenses to practice nursing may be at risk due to the ongoing NYSED
prosecution. (Raupers Decl., at § 11).

E. Ongeing Union Organizing Activities

1199 SEIU United Healthcare Workers East (“SETU” or the “Union”) began an attempt
to organize nurses at CMC in April 2015. (Declaration of Jeffrey Probert (“Probert Decl.”), at ]
7, Exs. C & D). There are approximately 450 RNs working at CMC. (Declaration of Brian

Forrest (“Forrest Decl.”), at 7).
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At no time since initial attempts to organize began has a petition for an election to certify
SEIU as the employees’ exclusive bargaining representative been filed with the NLRB. (Forrest
Decl., at q 8). Indeed, the only purported evidence of the number of authorization cards collected
is set forth in a publicly available blog article posted on Truthsayers.org. (Probert Decl., at{ 5,
Ex. C). In that article, entitled “Nurses Leaving Cayuga Medical Center in Mass Exodus,” Ms.
Marshall makes the claim that 175 CMC nurses had signed cards back in August 2015, but by
October 2016, 25% of those nurses had left CMC. (Probert Decl., Ex. C). Additionally, Region
Three’s affidavits submitted in support of its Injunction Petition indicate that two of the primary
union proponents, Erin Bell and Scott Marsland, left CMC in the Spring/early Summer of 2016.
(Ex. G, at 4 & Ex. H, at | 4 of Petition for Injunction under Section 10(j) under the National
Labor Relations Act, as amended (“Petition for Injunction”), Dckt. No 1-2). One of these
affidavits also indicated that there was “generally not much discussion of the Union in the Short
Stay Surgical Unit since the campaign started” and there was no one in that unit who wore pro-
union buttons since the campaign began. (Ex. G, at | 3 of Petition for Injunction).

Upon reviewing the public Facebook posts concerning union meetings, it appears that
one union meeting was held on or about July 28, 2016. Only one individual responded on the
Facebook page that s/he was attending. (Probert Decl., at | 4). According to one affidavit
provided by Region Three, there were 20 attendees at a Union meeting after Ms. Marshall and
Ms. Lamb were terminated. (Ex. G, at § 6 of Petition for Injunction). It therefore appears that
organizing activities may have increased since July 2016.

Further, a review of public Facebook posts from the publicly available group, “Unionize
CMC RNs Now” shows that since October 2016 RNs have continued to regularly discuss terms

and conditions of employment, including a recent incident where a nurse was terminated for
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falsifying documents relating to a triage. (Probert Decl., at | 8, Exs. D & E). In fact, Ms.
Marshall regularly contributes to the Facebook discussions and her posts are regularly shared on
the page. (Probert Decl., at{ 9, Ex. F).

Additionally, since Ms. Marshall’s and Ms. Lamb’s terminations in October 2016,
employees have spoken freely to the local media about the organizing effort at CMC. For
example, on or about October 24, 2016, employees, including two RNs, gave interviews to a
local news reporter about terms and conditions of employment at CMC and the status of the
union organizing campaign. (Probert Decl., at 6, Ex. C). This October 24 article included a
picture of current RN Cheryl Durkee tabling in the CMC cafeteria in support of the union. (Id.).
Indeed, Ms. Durkee is an active supporter of the union and it is CMC’s understanding that she
has taken on the role of union organizer. In mid-February 2017, she stated to her manager,
Andrea Champion, Director of Emergency Services, that she was not only a union supporter, but
a union organizer. (Declaration of Andrea Champion (“Champion Decl.”), at § 2).

Ongoing organizing activity is also evidenced by the fact that a number of employees
have continued to show their support for the union by wearing union buttons and other

paraphernalia in support of the Union. (Champion Decl., at | 3).

F. Distribution Policy Enforcement

CMC has always maintained two separate types of bulletin boards throughout the medical
center. Bulletin boards adjacent to the time clocks have always been exclusively reserved for
official CMC business, including such items as statutory notices to employees, information about
employee benefits, and memoranda from senior leadership on various topics (referred to as
“official bulletin boards”). (Forrest Decl., at § 2). Other bulletin boards located in break rooms

and a public bulletin board near the cafeteria are open for employee use to post non-work related

13 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 z.A)_%ﬁ@z-Ol?, 2044703, Page61 of 91

Case 3:17-mc-00004-TIM-ATB Document 21 Filed 03/03/17 Page 18 of 29

material, such as advertisements for dancing lessons, used cars for sale, apartments for rent, etc.
(Forrest Decl., at { 3). Ms. Barr did remove one union posting from an official bulletin board
adjacent to the time clock in the ICU. (Forrest Decl., at | 4).

CMC does not allow non-work related materials to be posted on this particular bulletin
board since it is one of the official bulletin boards reserved exclusively for CMC business.
(Forrest Decl., at | 5). CMC allows non-work related materials to be posted on the bulletin
boards set aside for employee use, including in the ICU break room, where many union notices

have been posted and been allowed to remain. (Forrest Decl., at { 6).

ARGUMENT

The Regional Director has failed to establish that an injunction under Section 10(j) is
warranted. There is no merit to the allegation that Ms. Marshall’s and Ms. Lamb’s terminations
violated the Act, and there is no evidence that the Union, the former employees or anyone else
will suffer harm absent an injunction.

Injunctive relief under Section 10(j) is an “extraordinary remedy” to be used only where
“the remedial purpose of the Act would be frustrated unless immediate action [is] taken.”
McLeod v. General Elec. Co., 366 F.2d 847, 849 (2d Cir. 1966), vacated as moot, 385 U.S. 533
(1967). The “extraordinary” relief available under Section 10(j) is not intended to alter the basic
framework of the Act, “which envisaged a system in which the Board would, in the first
instance, consider and decide the issues arising under the Act and pending before it, subject to
later review by the Courts of Appeals.” Silverman v. 40-41 Reality Assocs., Inc., 668 F.2d 678,
680 (2d Cir. 1982); see also Kaynard v. Mego Corp., 633 F.2d 1026, 1034 (2d Cir. 1980).

The Second Circuit has instructed district courts to issue a Section 10(j) injunction only

where two factors are present: “First, the court must find reasonable cause to believe that unfair

14 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 A_A)%ﬁ(i/A_OlZ 2044703, Page62 of 91

Case 3:17-mc-00004-TIM-ATB Document 21 Filed 03/03/17 Page 19 of 29

labor practices have been committed. Second, the court must find that the requested relief is just
and proper.” Hoffman v. Inn Credible Caterers, Ltd., 247 F.3d 360, 365 (2d Cir. 2001). That test
requires that the Board “come forward with evidence sufficient to spell out a likelihood of
violation.” Danielson v. Joint Bd. of Coat, Suit and Allied Garment Workers’ Union, 494 F.2d
1230, 1243 (2d Cir. 1974); Paulsen v. Renaissance Equity Holdings, LLC, 849 F. Supp. 2d 335,
353 (E.D.N.Y. 2012).

Region Three fails both prongs of this rest. With regard to the first prong, Region Three
submits no evidence at this time' to support its claim. As to the second prong, Region Three’s
petition does not meet the “just and proper” test, which requires it establish that an injunction is
necessary to prevent irreparable harm. See Inn Credible Caterers, 247 F.3d at 368; see also
Ahearn v. House of the Good Samaritan, 884 F. Supp. 654, 661 (N.D.N.Y. 1995) citing Kaynard
v. Mego Corp., 633 F.2d 1026, 1033 (2d. Cir 1980); Blyer v. Jung Sun Laundry Group Corp.,

No. 10-cv-2975, 2010 WL 4722286, at *7 (E.D.N.Y. Nov. 15, 2010).

A. THE NURSE’S TERMINATIONS DID NOT VIOLATE THE NLRA

As noted, Region Three does not submit any evidence in support of its argument that
reasonable cause exists to believe that Respondent violated Section 8(a)(1) and 8(a)(3) of the Act
by suspending and terminating Ms. Marshall and Ms. Lamb.

In contrast, CMC submits sufficient evidence to show that Ms. Marshall and Ms. Lamb
were terminated for deliberately and knowingly violating a critical policy and admittedly
falsifying medical records to cover that violation. Ms. Lamb never set foot in the room despite

certifying that she had. Ms. Marshall lied to the nervous patient questioning her about CMCs

! Region Three requests that this Court make its determination on reasonable cause after the
administrative hearing is complete and the parties have had an opportunity to address the
administrative record through briefings. Therefore, Region Three has submitted no evidence on
this prong at this time.
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policy, and caused that patient further concern by telling her that her previous nurses must have
been inexperienced. When Ms. Marshall was questioned about the incident, instead of showing
any sort of remorse or acknowledgement that what she did was wrong, insisted that the
verification policy was not necessary so she should not have to follow it.

Accordingly, Ms. Lamb and Ms. Marshall were both appropriately terminated for their
flagrant misconduct and disregard for patient safety. Indeed, both nurses are currently being
prosecuted by the NYSED for professional misconduct in connection with the September 11
incident, undermining Region Three’s assertion that such employees were terminated for union
activity. CMC regularly terminates employees for falsifying medical records. (See. e.g.,
Union’s Facebook postings regarding nurse terminated for falsifying triage records; Probert
Decl., at Exs. E & F; Ames Decl., at | 22).

Contrary to Region Three’s suggestion, in considering whether to grant a Section 10(j)
injunction, a district court does not serve as a mere rubber stamp for the Regional Director’s
allegation that an unfair labor practice has occurred. Rather, in considering the Board’s
allegations against an employer, the Court gives only “appropriate deference” to the factual and
legal theories of the Board. Silverman v. Major League Baseball Player Relations Comm., Inc.,
67 F.3d 1054, 1059 (2d Cir. 1995) (emphasis added); see also 40-41 Realty Assocs., Inc., 668
F.2d at 681 (“some degree of deference is warranted when the Regional Director seeks an
injunction under section[] 10(j)”) (emphasis added). However, no deference is appropriate where
the Board’s “legal or factual theories are fatally flawed.” J.R.L. Food Corp., 196 F.3d at 335; see
also Inn Credible Caterers, 247 F.3d at 365; Mego Corp., 633 F.2d at 1033.

Here, Region Three does not submit any evidence in support of its assertions that

reasonable cause exists that an unfair labor practice occurred. Instead, it relies solely on

16 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 A_A)%ﬁ%/‘_OlZ 2044703, Page64 of 91

Case 3:17-mc-00004-TIM-ATB Document 21 Filed 03/03/17 Page 21 of 29

conclusory statements in its Memorandum of Law that documentary evidence exists to support its
assertions that reasonable cause exists to believe an unfair labor practice occurred. Therefore,
Region Three provides no basis for this Court to evaluate whether the Board’s legal or factual
theories are fatally flawed. Under the evidence submitted by CMC, there is clearly no reasonable
cause to believe an unfair labor practice has occurred, and CMC contends that the administrative

record, once fully developed, will substantiate that these terminations did not violate the Act.

B. INJUNCTIVE RELIEF WOULD NOT BE “JUST AND PROPER” IN THIS CASE

Even if the Board were to establish reasonable cause, which it cannot, Region Three’s
request for an injunction should be denied because it cannot demonstrate the requested injunction
is “just and proper” under the circumstances presented here. The extraordinary remedy sought is
only “just and proper” where there has been a showing that it is necessary to preserve the status
quo or prevent irreparable harm. Ahearn 884 F. Supp. 654 at 661 citing Kaynard, at 1033. Thus,
to determine whether an injunction is proper, the Court must apply the same general equitable
principles that ordinarily apply in determining the propriety of injunctive relief, including
irreparable harm, balance of the equities, and the public interest. See Ahearn, 884 F. Supp. at
661-63.

Applying these principles, injunctive relief cannot be just and proper in this case because
there is no threat of remedial failure, and the balance of equities and the public interest weigh
strongly against injunctive relief. Most importantly, the interest in protecting the health, safety,
and welfare of CMC patients far outweighs a highly speculative belief that reinstating Ms.
Marshall and Ms. Lamb may reinvigorate a Union campaign that appears to have dissipated long

before the two nurses were terminated.
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As noted above, Region Three essentially argues that CMC, and this Court, must ignore,
among other things, a deliberate and knowing violation of the most fundamental and critical
safeguard in the blood transfusion process, falsification of medical records, the NYSED finding
sufficient evidence of professional misconduct, and the fact that reinstatement will send a
message to all other employees that CMC cannot enforce or expect compliance with its most
critical policies.

The primary reason Region Three claims these employees must be reinstated is because
there is no longer a union organizer at CMC and employees may be intimidated from showing
support for the Union. Again putting aside Region Three’s attempt to place collective bargaining
rights over the risk to human life, the evidence presented does not support Region Three’s
claimed need for injunctive relief. The evidence shows, for example, that current Emergency
Department Nurse Cheryl Durkee is a Union organizer and recently informed her manager of this
fact. A newspaper article that post-dates Ms. Marshall’s and Ms. Lamb’s terminations pictures
Ms. Durkee tabling for the Union. In that article, Ms. Durkee also discusses terms and
conditions of employment as well as the need for a union. Another nurse, David Kraskow, is
quoted in the same article advocating for unionization. Moreover, several nurses, including Ms.
Durkee, continue to regularly wear SEIU buttons at CMC. Employees, and former employee
Ms. Marshall, also continue to publicly advocate unionization and discuss terms and conditions
of employment on the Facebook page, Unionize CMC RNs.

When weighing the potential risks of reinstating two nurses who are now under
prosecution for professional misconduct, against the speculative theory that their reinstatement
could potentially revitalize a fading union campaign that never obtained popular support, patient

safety must prevail.
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1. There Will Be No Irreparable Harm if these Employees Are Reinstated

There will be no irreparable harm if these employees are not reinstated. Irreparable harm
is shown only where a failure to provide relief will “threaten to render the Board’s processes
totally ineffective by precluding a meaningful final remedy.” Blyer v. P&W Elec., Inc., 141 F.
Supp. 2d 326, 328 (E.D.N.Y. 2001), quoting Kaynard v. Mego Corp., 633 F.2d 1026, 1034 (2d
Cir. 1980). There is nothing extraordinary about this case that would render the Board’s
processes “totally ineffective.” This is an entirely routine case alleging that employees were
discharged in violation of the Act; the appropriate remedy for the alleged violation —
reinstatement with backpay — would leave the employees in the exact same position without the
requested injunction. See Warnervision Entm’t Inc. v. Empire of Carolina, Inc., 101 F.3d 259,
261 (2d Cir. 1996) (“The purpose of a preliminary injunction is not to give the plaintiff the
ultimate relief it seeks.”). That remedy is certainly not “totally ineffective” and thus does not
warrant an injunction. See P&W Elec., Inc., 141 F. Supp. 2d at 328.

Petitioner’s argument that reinstatement is appropriate because the nurses may have
moved to other jobs by the time the administrative process is complete is without merit. “Section
10(j) should be applied in the public interest and not in vindication of purely private rights.”
Paulsen, 2016 at *41 citing Seeler v. Trading Port, Inc., 517 F.2d 33, 38 (2d Cir. 1975). There is
therefore no basis for injunctive relief.

2. The Public Interest Demands Denial Of The Petition

An order reinstating these nurses — without any unfair labor practice finding — would
undermine CMC'’s policies and public trust in the services provided by CMC.

The two-nurse bedside verification process is the final and most critical safeguard against
potentially fatal error. Not only did the nurses fail to follow procedure, but Ms. Marshall would
not even acknowledge the procedure when confronted by the concerned patient. When the
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patient asked Ms. Marshall why she was not performing the blood transfusion in the same
fashion the numerous previous nurses who had performed transfusions on her, Ms. Marshall
disregarded the patient’s concern, claiming the other nurses must have been inexperienced. Ms.
Marshall later claimed that the policy should not apply to her because she was a good
multitasker. Similarly unacceptable, Ms. Lamb acknowledged on the patient’s transfusion card
that the safety procedures were followed, even though she never set foot in the patient’s room
during the transfusion.

Simply put, failing to terminate these two employees would have been reckless and
endangered the lives of CMC patients. Interim reinstatement of these employees would be the
same. Interim reinstatement would senselessly put patients at risk, as the nurses have
demonstrated a clear willingness to disregard CMC’s established safety protocol. Where a
hospital/nursing home employee poses an ongoing risk of patient harm, the court properly found
in Lightner v. 1621 Route 22 W. Operating Co., LLC, Civ. No. 11-2002, 2012 U.S. Dist LEXIS
52896, ¥153-55 (D.N.J. Apr. 16, 2012), that “the impact reinstating [the former employee’s]
employment would have on [the employer] and on its patients far outweighs the incremental
public interest served by further safeguarding the collective bargaining process.”

In reaching its decision, the court in Lightner highlighted the obvious: a nursing home is
not a factory, mine, or assembly plant. /d. at 147. CMC respectfully submits that the present
injunction motion should be evaluated similarly, recognizing that CMC is a place:

where human ailments are treated, where patients and relatives
alike often are under emotional strain and worry, where pleasing
and comforting patients are principal facets of the day’s activity
and where the patient and his family—irrespective of whether that
patient and that family are labor or management oriented—need a
restful, uncluttered relaxing and helpful atmosphere, rather than

one remindful of the tensions of the marketplace in addition to the
tensions of the sick bed.
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Id. at 147 fn. 36.

In the instant proceeding, Ms. Marshall and Ms. Lamb deliberately and knowingly
violated a policy, falsified medical records, and Ms. Marshall directly lied to a nervous patient
about CMC policy and caused further concern by telling her that her other nurses must have been
inexperienced ones. She also insisted during the investigation that the policy itself isn’t
necessary so she shouldn’t have to follow it. Putting either of these individuals back in a
position where they can harm a patient, at the same time they are under prosecution for
professional misconduct by the NYSED, would create unnecessary risk to CMC’s patients.

Reinstatement would also confirm to all other employees that they can ignore vital
checks and procedures that could save a patient’s life. This sort of dangerous precedent cannot
be supported and would go directly against the public interest.

3. There is No Compelling Necessity to Preserve the Status Quo

There is no need for the Regional Director to have prospective relief against CMC in
order to preserve the status quo while the ALJ continues to hear the claims. The Regional
Director has suggested that this is a “nip in the bud” case, in which an allegedly unlawful
discharge, if not immediately remedied, will frustrate an organizing campaign that is in progress.
But this is not such a case.

The Union has sought to organize RNs at CMC dating back to April 2015. The unit
sought to be organized is approximately 450 employees. At no time since the organizing drive
began has a petition for an election to certify SEIU as the employees’ exclusive bargaining
representative been filed with the NLRB. Indeed, the only statement regarding the number of

authorization cards ever signed is set forth in a publicly available blog article posted on
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Truthsayers.org. In this article, Ms. Marshall claims that 175 CMC nurses had signed cards by
Autumn 2015. She then claims that by October 2016, 25% of those nurses had left CMC.

Additionally, Region Three’s affidavits highlight that two major proponents of the Union,
Scott Marsland and Erin Bell, voluntarily left CMC in Spring/Summer of 2016. Thus, there are
numerous reasons why Union organizing campaign was dwindling before the termination of Ms.
Marshall and Ms. Lamb. From the evidence available via Facebook, attendance at union
meetings may have actually increased after the termination of Ms. Marshall and Ms. Lamb.

In sum, SEIU has been attempting unsuccessfully to organize this group of employees
since early 2015. They have lost at least 25% of their initial supporters, two primary organizers
left CMC in spring/summer 2016, and attendance at Union meetings was poor prior to the
terminations. Under these circumstances, collective bargaining rights will not be undermined by
denying interim reinstatement. Paulsen v. CSC Holdings, LLC, 2016 U.S. Dist. LEXIS 30259,
*40-41 (E.D.N.Y. Mar. 8, 2016) (finding failure to reinstate employee will not undermine
collective bargaining rights where interest in the Union was low).

Further, despite Region Three’s contention that there are no union organizers left and
individuals are intimidated to talk about the union in fear of being disciplined, the evidence does
not supportt this claim. Employees have spoken freely to the local media about the organizing
effort at CMC and one nurse, Ms. Durkee, indicated to her manager that she is an organizer.
Ongoing organizing activity is also evidenced by the fact that a number of employees have
continued to show their support of the union by wearing union buttons and other paraphernalia in
support of the union. Also, a review of public Facebook posts on Unionizing CMC RNs shows

that since October 2016 RNs have continued to regularly and openly discuss terms and
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conditions of employment, including a recent incident where a nurse was terminated for
falsifying documents relating to a triage.

Ms. Lamb and Ms. Marshall are free to actively support the Union through Facebook,
and Ms. Marshall’s postings are frequently shared on the Unionizing CMC RNs Facebook page.
Significantly, the court in Paulsen found that delay will not undermine collective bargaining
rights where “Evidence has been presented that [the terminated employee] continues to actively
support the Union by emailing her former co-workers. Id. at 41.

The evidence shows that interest in the Union was dwindling prior to the termination of
Ms. Marshall and Ms. Lamb, and if anything, it suggests that there may now be an increase in
attendance at Union meetings. Ms. Durkee has stepped in as union organizer, employees speak
freely with the press about the unionization effort, employees continue to wear SEIU or
“organize” buttons, and former employees, Ms. Marshall and Ms. Lamb, are free to express their
support for unionization over the internet and through the media. Under these circumstances,
denying Region Three’s request for an injunction will not undermine collective bargaining
rights.

4. Region Three’s Delay in Seeking the Injunction Shows it is Not Necessary

Finally, Region Three’s contention that immediate reinstatement is necessary to avoid
remedial failure is belied by its own delay in initiating this proceeding. Section 10(j) is to be
reserved for circumstances requiring “immediate” relief. McLeod v. General Elec. Co., 366 F.2d
847, 849 (2d Cir. 1966), vacated as moot, 385 U.S. 533 (1967). Region Three’s delay
demonstrates that this is not such a case.

The Regional Director refrained from initiating this proceeding until more than four
months after the employees’ terminations and nearly three months after it issued its Complaint.

This delay shows that there is no urgency to this case such that would require this Court to
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intervene in and interfere with the Board’s usual processes. See Seeler v. H.G. Page & Sons,
Inc., 540 F. Supp. 77, 79 (S.D.N.Y. 1982) (where Board delayed in seeking injunction for four
months, “[the 10(j)] remedy does not apply where the Board itself does not treat the ongoing
violations with urgency. . . . [10(j) was] not intend[ed] to countenance undue delay in requesting
interim injunctive relief. The Board’s inaction in this case is the most compelling evidence against
the need for intervention by this court”); Silverman v. Local 3 IBEW, 634 F. Supp. 671, 673
(S.D.N.Y. 1986) (delay of three months in seeking 10(j) injunction “seriously, indeed fatally,
undermines the Board’s position that an injunction is necessary to protect against harm to the
public”); Moore-Duncan v. Traction Wholesale Ctr. Co., No. 97-6544, 1997 WL 792909, at *3
(E.D. Pa. Dec. 19, 1997) (petition denied, noting that the six-month delay in seeking the petition
“raises some concern as to whether the injunction is necessary”).

The procedural posture and facts in Paulsen are instructive here. In that case, a charge
was filed on June 18, 2015, a complaint issued on August 24, 2015 and the Administrative Law
Judge took testimony on various dates between September 28, 2015 and October 30, 2015. The
NLRB then filed its petition while additional hearing days were remaining. Paulsen, at *38-39.
The Board also made the identical argument it makes here that the employer fired the main union
proponent, and therefore immediate reinstatement was required. Id. at 38-39. In responding to
the Board’s contention and ultimately denying injunctive relief for this and other reasons, the
court stated:

Given the Petitioner’s Argument that “Perry was the face of the
Union campaign in Jericho and as a result of her termination,

‘everything was shut down,”” one would expect that an application
for §10(j) relief would have been made on a more timely basis.

Id. Similarly here, waiting to file the injunction papers until four months later weighs against the

argument that immediate relief is necessary. Further, the unfair labor practice charge is currently
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being tried, and it is reasonable to expect the trial to be completed soon and a decision issued.
There has not been a sufficient showing of irreparable harm to justify a court in interfering at this
stage and in effect doing the Board’s work for it. See McLeod v. Art Steel Co., Inc., No. 71-cv-
2571, 1971 WL 783, at *1 (S.D.N.Y. 1986) (Holding it would be unjustified for a court to
interfere and “in effect do the Board’s work for it" after a three month delay in seeking an

injunction and the alleged violation was tried for over a month).

CONCLUSION

For the foregoing reasons, CMC respectfully requests that the Court deny the petition in

its entirety.

Dated: March 3, 2017 Respectfully Submitted,

BOND, SCHOENECK & KING, PLLC

By: /s/
Raymond J. Pasucci, Esq.
Tyler T. Hendry, Esq.
Attorneys for CAYUGA MEDICAL
CENTER
600 Third Avenue, 22nd Floor
New York, New York 10016-1915
T: 646.253.2300
F: 646.253.2301

25 98517.2 3/3/2017



- -7 [ [P
Case 17-837, Document 54 z.A)_%S%’A_Ol?, 2044703, Page73 of 91

Case 3:17-mc-00004-TIM-ATB Document 22 Filed 03/03/17 Page 10f 8

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL MURPHY, Regional Director of Region 3 of the
National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD
Case No.: 3:17-MC-0004
-against-

CAYUGA MEDICAL CENTER

MEMORANDUM OF LAW/ANSWER RESPONDING TO PETITIONER’S MOTIONS
TO DETERMINE PETITION FOR TEMPORARY INJUNCTION ON THE BASIS OF
THE ADMINISTRATIVE RECORD AND TO SHORTEN TIME AND FOR AN
EXPEDITED HEARING

BOND, SCHOENECK & KING, PLLC
Attorneys for CAYUGA MEDICAL
CENTER

600 Third Avenue, 22" Floor

New York, New York 10016-1915
Telephone: 646-253-2300

Of Counsel:
Raymond J. Pascucci
Tyler T. Hendry

98741.2



- -7 126/
Case 17-837, Document 54 A.A)_%Sggo:L?, 2044703, Page74 of 91

Case 3:17-mc-00004-TIM-ATB Document 22 Filed 03/03/17 Page 2 of 8

TABLE OF CONTENTS
Page
Preliminary Statement........c..ooiiiiiiiiii i s 1
Procedural Background........c.coociiiiiiiiiie ettt 2
ATZUITNIENE ... cviiie ettt ettt ettt et e e st et et e s ase et e e s e ea bt et e eate et e e s e eate e s e ehae et e e naeeaneesnee s 3
CONCIUSION ..ottt et et et et et es ettt et eateersesaneen e e eneeanenen e 5

ii 98741.2



- -7 126/
Case 17-837, Document 54 A.A)_%SWLO:L?, 2044703, Page75 of 91

Case 3:17-mc-00004-TIM-ATB Document 22 Filed 03/03/17 Page 30f 8

TABLE OF AUTHORITIES
Page(s)

Cases
Dunbar ex rel. NLRB v. Colony Liguor & Wine Distribs.. L.L.C.,

15 F. Supp. 2d 223 (INDNLY . 1908 et ettt 4
Kaynard ex rel. NLRB v. Palby Lingerie, Inc.

025 F.2d 1047 (2d Cir. 1980 .. ueueie ettt et evaen 3
Statutes
National Labor Relations Act SECtion TO(J).....ooveevverriieiieniee et 1,2,4
IN L R A ettt ettt et ettt e et te e e e e e e e e e e a e e a ettt a e aetaneae e e rera e et artatatataaaaneraaas 1

iii 98741.2



- -7 [ [P
Case 17-837, Document 54 A_A)%S%/A_ON, 2044703, Page76 of 91

Case 3:17-mc-00004-TIM-ATB Document 22 Filed 03/03/17 Page 4 of 8

PRELIMINARY STATEMENT

On or about February 21, 2017', Region Three of the National Labor Relations Board
(“Region Three” or “Petitioner”) filed a Petition for Injunctive Relief Under Section 10(j) of the
National Labor Relations Act (“NLRA” or “Act”), seeking (1) to enjoin Respondent Cayuga
Medical Center (“Respondent” or “CMC”) from alleged unfair labor practices identified in the
petition; (2) reinstatement of two employees; and (3) that the Court’s order be read to employees
pending final administrative disposition of the underlying unfair labor practice complaint
(“Injunction Petition”™).

At the same time, Region Three made two other motions: (1) to determine the petition on
the basis of the administrative record in a pending unfair labor practice proceeding supplemented
by affidavits (“Administrative Record Motion”) and (2) for an expedited hearing (“Expedited
Hearing Motion”). This Memorandum of Law/Answer is submitted by CMC in response” to
these two motions brought by Region Three.

As discussed below, CMC does not dispute that the District Court may decide a 10(j)
injunction on the basis of an administrative record and affidavits.” Therefore, Respondent only
opposes Region Three’s motion to the extent it asks this Court to grant the 10(j) petition on the
basis of the underlying administrative record before it is fully developed and the parties are given

an opportunity to address the administrative record through briefing. Similarly, CMC opposes

U All dates occur in 2017, unless otherwise indicated.

? To the extent the Court’s February 22 Order requires an answer from Respondent to the two
motions, please consider this submission Respondent’s answers to Region Three’s two motions.
3 CMC does not oppose that portion of Region Three’s motion that seeks to supplement the
administrative record with affidavits to address the “just and proper” prong of the test. Region
Three has submitted three such affidavits and does not seek to present any additional evidence.
As discussed in its Opposition to the Petition for Injunction, Region Three has failed to establish
injunctive relief is “just and proper” through this evidence, and therefore, the Petition should be
denied.

1 98741.2
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Region Three’s Expedited Hearing Motion to the extent it requests a hearing on any matter other

than Region Three’s failure to establish that injunctive relief is “just and proper.”

PROCEDURAL BACKGROUND

By way of bac kground4, this case and the underlying administrative proceeding involve
the termination of two Registered Nurses (“RNs”) who admittedly failed to follow CMC’s
mandatory procedures for confirming the accuracy of the blood to be used in a blood transfusion.
The RN also falsified medical records in relation to the incident. The failure to follow the
proper procedure was reported by a patient who had received over 20 transfusions at CMC, and
therefore recognized the nurses’ failure to properly check her blood at her bedside.

The failure to verify the blood occurred on September 11, 2016, and both employees
were suspended pending further investigation. After a thorough investigation was conducted,
both employees were terminated on October 4 and 5, 2016, respectively. The Union filed a
charge that these suspensions were discriminatory on September 29, 2016, and a Charge that the
terminations were discriminatory on October 12, 2016. The NLRB investigated and issued its
complaint on November 29, 2016. (See Petitioner’s Memorandum of Points and Authorities in
Support of Petition For Injunctive Relief, Docket # 1, Exs. A-D).

An administrative hearing in this matter is ongoing. Testimony was taken on January 9-
12 and it resumed this Monday, February 27. It is scheduled to continue for the entire week plus
the following week through its completion. Should any additional days be needed, the ALJ has
set aside the week of April 3, 2017 to complete the hearing. Thus, the administrative record will

be complete in the near-future. (Declaration of Raymond J. Pascucci, at § 2).

* The facts of this case are fully set forth full in CMC’s Memorandum of Law in Opposition to
Petition for Temporary Injunction Under Section 10(j) of the National Labor Relations Act.

2 98741.2
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ARGUMENT

The NLRB’s Administrative Record Motion asks this Court to make a determination on
its Injunction Petition on the basis of the underlying administrative record, as supplemented by
affidavits. However, none of the administrative record has yet been submitted to the Court and
Region Three does not cite to or otherwise rely on that record in its Injunction Petition. Region
Three’s failure to cite to or otherwise rely on the record in the underlying administrative
proceeding may be explained by the fact that the hearing is ongoing and the record is not yet
complete and/or that the testimony to date does not support Region Three’s factual and/or legal
theories. Accordingly, while Respondent does not generally oppose that the Court’s
determination may be made on the basis of the administrative record and supplemental affidavits,
Respondent contends the granting of any injunction must be based on the complete
administrative record and that no injunctive relief should be granted until the parties are allowed
to address the complete administrative record through briefing.

Significantly, CMC contends that it has set forth sufficient evidence in its Opposition to
the Petition for Injunction to show that the Petition should be denied even before the
administrative record is developed. That is because the administrative record is necessary to
evaluate only whether “reasonable cause” exists to believe an unfair labor practice has occurred,
the first prong required for a 10(j) injunction to be issued. However, because Region Three has
failed to establish that an injunction would be “just and proper,™ the second required prong for a
10(j) injunction to be issued, even if Region Three were to establish reasonable cause to believe

an unfair labor practice has occurred, the Petition must be still be denied.

® Region Three submits three affidavits in an attempt to establish that an injunction is “just and
proper.” See Petition for Injunction, Exs. F-H. Region Three does not request that it be allowed
to submit any additional affidavits or evidence regarding the “just and proper” prong, and based
on its insufficient showing on this required prong, the injunction should be denied.

3 98741.2
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In support of its Administrative Record Motion, Region Three cites to Kaynard ex rel.
NLRB v. Palby Lingerie, Inc., 625 F.2d 1047 (2d Cir. 1980) for the proposition that it is proper
for this Court to base its determination “upon the transcript of sworn testimony before an
administrative law judge of the Board, subject to cross examination, in the underlying
administrative proceedings.” See Memorandum of Points and Authorities In Support of
Administrative Record and Expedited Hearing Motions, Docket # 2-1, p. 5-6. However, that

case also specifically notes that the district court declined to consider the Board’s petition until

after the underlying administrative hearing was complete. Palby Lingerie, Inc., at 1050-51 (the

District judge “postponed consideration of the [Board’s 10(j)] petition pending completion of the
Board’s administrative hearing on the complaint. The parties later stipulated that the transcript of
testimony and the exhibits introduced in the administrative hearing would constitute the record in

the § 10(j) proceeding”); see also, Dunbar ex rel. NLRB v. Colony Liquor & Wine Distribs.,

L.L.C., 15 F. Supp. 2d 223, 231, 237, n. 13 (N.D.N.Y. 1998) (contemplates determination on the
entirety of the record following the close of an administrative hearing). Accordingly, CMC
maintains that Region Three’s Administrative Record Motion and Expedited Hearing Motion
should be dismissed to the extent they seek an injunction be granted on the administrative record
as it currently stands, prior to the close of the administrative hearing before the ALJ.

The NLRB’s own submissions seemingly envision the determination of the “reasonable
evidence” prong on the basis of a complete administrative record — as its proposed Order
provides that this Court set a date for the Board to file the administrative record at some future
date, as well as submit a memorandum of law addressing the administrative record. See
Proposed Order, Docket # 2-3. Accordingly, CMC seeks to confirm that no injunctive relief can

be granted until both sides have the opportunity to address the administrative record and the first

4 98741.2
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“reasonable cause” prong of the 10(j) injunction test. However, the Petition may currently be
denied based on Region Three’s failure to establish that injunctive relief is “just and proper”
under the second prong.

Similarly, while Respondent does not generally oppose Region Three’s Expedited
Hearing Motion, it does so only to the extent the Board is seeking an expedited hearing prior to
the close of the administrative hearing unless the hearing is related to the Region’s failure to

establish injunctive relief as “just and proper” and the dismissal of the Petition.

CONCLUSION

For the reasons set forth above, and the significant patient safety concerns raised if a
decision is made to reinstate these nurses, no injunctive relief may be granted until the
administrative record is complete and both sides have had the opportunity to address the
administrative record through briefs. However, the Petition may currently be denied based on
Region Three’s failure to establish injunctive relief is “just and proper.”

Dated: March 3, 2017
BOND, SCHOENECK & KING, PLLC

By: s/ Raymond Pascucci
Raymond J. Pascucci (Bar Roll: 102332)
Tyler T. Hendry (Bar Roll: 516848)

Attorneys for Respondent

One Lincoln Center

Syracuse, NY 13202-1355

Telephone: (315) 218-8356

Fax: (315) 218-8100

PascucR @bsk.com

thendry @bsk.com
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Preliminary Statement

Petitioner submits this Reply to Respondent’s Opposition to the Region’s Petition for
10(j) Relief to clarify certain misleading characterizations of fact and law. While Respondent
seeks to create issues of fact about why it terminated union advocates Anne Marshall and Loran
Lamb, the law is clear that a court must defer to the Regional Director’s conclusions unless they
are fatally flawed. The record offers ample evidence supporting the Regional Director’s findings
and, in fact, belies Respondent’s version of events. The record shows Respondent terminated
Marshall and Lamb for their union activity, not because they checked blood for a transfusion at
the nurses’ station instead of the bedside. It is replete with examples of Respondent choosing to
stand by its nurses when they deviated from policy and even made medical errors, with the
notable exception of Marshall and Lamb. Respondent thus relies on a false dichotomy of patient
safety versus collective bargaining rights. The variable that led to Marshall and Lamb’s
terminations was not that they presented a greater danger than the nurses Respondent has stood
by — the record is clear they did not — but Respondent’s animus toward their union activity.

IL. Petitioner Seeks 10(j) Interim Relief Based on Available Administrative Record

Petitioner maintains Respondent is a recidivist employer that has committed hallmark
unfair labor practices. It has, therefore, asked for 10(j) relief based on the existing administrative
record, supplemented by affidavits. Contrary to Respondent’s characterization, Petitioner does
not ask the Court to wait until after the hearing is complete and the parties have addressed the
record through briefs to the ALJ . Rather, it seeks 10(j) relief as soon as practicable.

The existing administrative record provides a robust basis for evaluating the need for
10() relief. The General Counsel rested its case in chief on March 10. The hearing is scheduled

to reconvene on April 3 and to conclude the following day. The Court need not wait for the

! See Resp.’s Opp. at n.1; see also Resp.’s Mem. of Law/Answer to Petitioner’s Mots. at 1.

1
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hearing to close to make a decision, however, let alone for completion of time-consuming
briefing thereafter. Such delay would run counter to the purpose of 10(j) to provide expeditious
interim relief to preserve the Board’s final remedial authority. No requirement exists that, once
the record opens, a petitioner must wait for the completion of the administrative proceeding to
seek interim remedies.” Section 10(j) does not contemplate a full adjudication of the underlying
case, but simply an evaluation of whether the petitioner has shown “reasonable cause” that an
unfair labor practice occurred. See Kreisberg v. HealthBridge Mgmt., LLC, 732 F.3d 131 (2d
Cir. 2013); Hoffman v. Inn Credible Caterers, Ltd., 247 F.3d 360 (2d Cir. 2001); Kaynard v.
Mego Corp., 633 F.2d 1026, 1032-33 (2d Cir. 1980). For that reason, a petitioner may base its
request on affidavits prior to a hearing on the merits. See Red & Tan Lines, Inc., No. 98 CIV.
8247, 1999 WL 1140871 (S.D.N.Y. 1999). Here, the Court will have affidavits as well as the
record of the General Counsel’s case in chief. Certainly, the existing record provides a more
fulsome basis than affidavits alone to ascertain whether “reasonable cause” exists.

The fact that Respondent has yet to complete presentation of its case does not mitigate in
favor of delay. Courts may not make credibility determinations in assessing the need for 10(j)
relief. Kaynard v. Palby Lingerie, Inc., 625 F.2d 1047, 1051-52 n.5 (2d Cir. 1980); Seeler v. The
Trading Port, Inc., 517 F.2d 33, 36-37 (2d Cir. 1975) (stating deference to Regional Director’s
conclusions required if “within the range of rationality”). Moreover, Respondent has had a full
opportunity to cross-examine the General Counsel’s witnesses, an opportunity it would not have

had if the petition were based on affidavits alone. Respondent, therefore, will suffer no prejudice

: Respondent’s cases do not establish a rule that a court must wait for a complete administrative
record. Neither court explains why it decided the 10(j) petition at the stage it did, though it was
presumably appropriate given the state of the record in those cases. See, e.g., Dunbar v. Colony
Liguor, 15 F. Supp. 2d 223, n.13 (N.D.N.Y. 1998) (noting delay was due to petitioner’s failure to
provide support for petition, necessitating petitioner’s request to base decision on complete
record). Here, the record provides ample evidence upon which to base a decision.

2
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if the Court bases a decision on the existing record. The Court, however, will have the benefit of
a fully developed and cross-examined record of Petitioner’s “reasonable cause.”

III.  The Record Contradicts Respondent’s Account and Supports Reasonable Cause

Respondent’s Opposition seeks to establish factual dispute at every turn — no matter how
greatly its version of events departs from the facts on the record. However, as the record
supports the Regional Director’s conclusions, the court must defer to that version of events.’

Petitioner has submitted significant evidence of reasonable cause that a violation of labor
law has occurred. It has submitted an ALJ decision that establishes Respondent’s animus toward
union activity in general and Anne Marshall in particular.4 That decision demonstrates that
Respondent is a likely recidivist, an employer with a history of numerous labor law violations,
including retaliation against one of the instant discriminatees. Petitioner also relies upon and
will shortly submit the record of its case in chief in the underlying hearing. That record supports
the conclusion that Respondent terminated Marshall and Lamb for their union activity. It
establishes that reasonable cause exists to believe Respondent’s stated reason for terminating
Marshall and Lamb is pretextual. The nurses uniformly testified that it was not the practice in
the ICU always to check blood at a patient’s bedside. They even informed Respondent of this
fact when questioned during Respondent’s investigation. Yet Respondent terminated Marshall

and Lamb despite standing by nurses committing more egregious errors.

3 A district court “need not make a final determination that the conduct in question is an unfair
labor practice.” Inn Credible Caterers, 247 F.3d at 365. “It need only find reasonable cause to
support such a conclusion. Appropriate deference must be shown to the judgment of the NLRB
and a district court should decline to grant relief only if convinced that the NLRB’s legal or
factual theories are fatally flawed.” Hoffman v. Polycast Tech., 79 F.3d 331 (1996).

4 Although exceptions to the ALJ’s decision are pending, see Pascucci Aff. q 9, the Second
Circuit has held that an ALJ decision is a “useful benchmark™ for evaluating the strength of a
Regional Director’s theories. Bloedorn, 276 F.3d at 288 (citing Inn Credible Caterers, 247 F.3d
at 367). ALJs evaluate cases based on a higher “preponderance of the evidence” standard.

3
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Moreover, the administrative record contradicts the version of events that Respondent has
proffered. For example, the record establishes that Respondent did not conduct a “thorough
multilayered investigation.” See Resp.’s Opp. at 1. The record shows that Respondent relied
entirely on the patient’s account of events and did not speak to Marshall or Lamb about the
incident until after it decided to terminate them. The record also establishes that Respondent
ignored the evidence it gathered about the practice for checking blood in the ICU. All four
nurses questioned by Respondent stated that they sometimes performed transfusion checks at the
nurses’ station rather than at the patient’s bedside, contrary to the written policy. Several
additional nurses testified to this fact at the hearing. In the face of these accounts, little weight
should be afforded Respondent’s representation that the incident reporting system revealed no
reported violations of the bedside check procedure.” At best, the absence of such reports shows,
simply, that the policy had not previously been enforced. Respondent ignored this possibility in
deciding to terminate Marshall and Lamb, even as other nurses represented it to be the case.’
The Regional Director, however, reasonably concluded based on this evidence and Respondent’s
history of unfair labor practices, including retaliation against Marshall, that Respondent enforced
the policy for the first time as a pretext for ridding itself of a union organizer and supporter.

To make the outcome of the investigation appear unbiased, Respondent states that the
decision to terminate Marshall and Lamb was partly based on the recommendation of Dr.

Sudilovsky, Chairman of Pathology and Laboratory Medicine. However, record evidence shows

that in 2012, Dr. Sudilovsky’s sentiments mattered little to Respondent. In 2012, Dr. Sudilovsky

> See Respondent’s response, Ames Aff.  22.

6 Respondent represents that Marshall and Lamb acknowledged they violated policy. The record
establishes, however, that Lamb told Ames that nurses did not always follow the policy. The
record also shows that Marshall stated she did not remember the policy and believed all ICU
nurses sometimes checked blood at the nurses’ station. Marshall only acknowledged deviating
from policy in response to Respondent’s recitation of the policy to her.

4
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expressed displeasure at the “band aid” approach to dealing with an instance in which three
nurses deviated from procedure, leading to the wrong blood being hung for a transfusion.” In
that case, two of the three nurses received no discipline. The only nurse who parted ways with
Respondent did so prior to the completion of the investigation into the incident and had
previously been counseled for, among a litany of other things, diverting narcotics, falsifying and
failing to document patient records, and overdosing a patient on narcotics. Indeed, Karen Ames,
who later led the investigation into Marshall and Lamb, said in an email about the 2012 incident,
“I do not want them [the nurses] feeling beaten up,” adding, “from the info I was given it did not
appear this was a breakdown in processes but rather deviation from policy and procedure in
place.” She further noted, “I promise I will not allow blame etc. We need to move forward.” In
stark contrast, the record here shows that Ames had no problem attributing blame to Marshall
and Lamb when they deviated from policy without causing patient harm.®

Such evidence gives the lie to Respondent’s claim that 10(j) interim reinstatement would
elevate collective bargaining rights over patient safety. The fact is, Respondent has never before
elevated patient safety to the degree it has here when a nurse failed to follow policy to no ill-
effect. The record abounds with examples of Respondent failing to punish, let alone terminate,
nurses for near identical and more egregious deviations. The 2012 incident, described above, is
one such example. In addition, the record shows that Respondent did not discipline nurses who

committed actual medical errors, including a recent incident in which a nurse failed to notice a

transfusion reaction despite a policy to check on a patient after a transfusion and another incident

7 Ames attests that the bedside check saved the patient in the 2012 incident. Ames Aff. | 14.
However, the record demonstrates an error was avoided because the nurse acting as courier for
the blood alerted the nurses after the blood was hung, but before the transfusion began.

® There is no dispute that, unlike in the 2012 incident, Marshall and Lamb hung the correct blood
and had no disciplinary history.
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in which a nurse failed to prime blood tubing and pre-medicate a patient prior to a transfusion.
In the latter incident, the nurse signed to indicate she had followed procedures for priming the
tubing and pre-medicating the patient, yet Respondent never alleged she falsified records.
Evidence adduced during the General Counsel’s case in chief also shows that Respondent did not
discipline nurses who gave the wrong medication to a pre-operative patient nor another nurse
who hung — and in fact started delivery of — the wrong infusion fluid for a patient. Both deviated
from established policy and procedure in making these medical errors. Despite its lax approach
to disciplining nurses who deviate from policy — even in cases resulting in actual medical error —
Respondent would have the Court believe that patient safety alone motivated its decision to
terminate Marshall and Lamb. The record provides a sound basis to support the Regional
Director’s conclusion that union activity was the variable distinguishing Respondent’s treatment
of Marshall and Lamb from its treatment of other nurses it has stood by.9

Respondent cites the status of an NYSED report as evidence that it terminated Marshall
and Lamb for lawful reasons. Putting aside momentarily that no causal relationship exists
between Respondent’s motivations and NYSED’s decision to refer the report to prosecution,
NYSED has made no decision on what penalty, if any, would be suitable. Marshall and Lamb
still have their nursing licenses and are eligible to work as nurses. NYSED has not precluded
Lamb from remaining employed as a nurse, nor Marshall from seeking employment in her

profession. 1% Moreover, NYSED’s internal processes are not dispositive of why Respondent

’ Respondent cites one termination as comparable. Ames q 23. Ames attests a nurse was
discharged for failing to perform checks before administering medication. The nurse engaged in
more egregious conduct. She was in charge of a patient in the adolescent behavioral health ward.
The patient’s parent had refused consent for a class of drugs. Ignoring this directive, the nurse
obtained a drug in that class for the patient under a different patient’s name. See Ex. 13a.

91 the unlikely event they lose their licenses, any order of reinstatement will, of course, be
moot.
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fired Marshall and Lamb. Other nurses have kept their jobs with Respondent despite having
“falsified” records, deviating from policy, and even committing serious medical errors. No
evidence exists that Respondent reported any of these incidences. Evidence exists, however, that
union supporters Marshall and Lamb were fired when others in similar circumstances were not.

Petitioner has, therefore, sustained its burden of showing reasonable cause that an unfair
labor practice occurred. Respondent’s effort to create factual dispute fails under the standard of
review for issuing 10(j) relief, which does not contemplate a district court resolving factual
disputes or making credibility determinations. While a court is, of course, no mere rubber stamp,
the Regional Director’s conclusion about this recidivist employer’s motivation is far from
“fatally flawed” given the administrative record.

IV.  Respondent Misrepresents the State of the Union Campaign

Despite Respondent’s characterization otherwise, the organizing campaign is far from
alive and well.'! Strong evidence of chill exists, rendering interim relief under 10(j) just and
proper. As Petitioner’s affidavits demonstrate, employees are fearful of openly supporting the
Union. For example, registered nurse Cheryl Durkee avers that, despite continued interest,
meeting attendance has declined and employees have expressed their fear to her of becoming
involved with the Union. See Durkee Aff. In her affidavit, Durkee attests to her own fear of
being retaliated against. Contrary to Respondent’s contention that Durkee has assumed
leadership of organization efforts, Durkee asserts that is not the case. She has not set up a table

to distribute information since Marshall’s termination, nor has she posted a pro-union flyer. 12

1 Respondent also argues the campaign is long dead. Resp.’s Opp. 21-23. It is unclear how
both characterizations can be true.

"2 Durkee denies being a union organizer, despite Respondent’s representation. Also, the picture
Respondent provided of Durkee tabling for the Union is not recent, as Respondent represents. It
was taken July 9, 2015, prior even to the first unfair labor practice hearing.

7
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Affidavits from other nurses corroborate Durkee’s account. They and their peers are afraid to
participate in unionization efforts since Marshall and Lamb’s firing.

Further, to the extent Respondent alleges union support dwindled prior to Marshall and
Lamb’s terminations, this case must be viewed in the context of Respondent’s prior unfair labor
practices. Respondent, as a recidivist employer, should not benefit from earlier conduct that
effectively instilled fear in its employees. Indeed, these employees were right to be afraid, as the
Regional Director has reasonable cause to believe Respondent went on to commit the hallmark
unfair labor practices at issue here. Section 10(j) relief is, therefore, just and proper.

V. The Petition for Injunctive Relief Remains Timely and Necessary

The passage of a few months’ time has not nullified the need for interim relief. Only four
months have passed since the underlying charge was filed. Courts have affirmed the issuance of
interim relief despite far greater delay. See Overstreet v. El Paso Disposal, 625 F.3d 844, 856
(5th Cir. 2010) (involving 19-month delay); Gottfried, 818 F.2d at 495 (involving eight-month
delay); Muffley v. Spartan Mining, 570 F.3d 534, 544 (4th Cir. 2009) (involving 18-month delay
and noting “[cJomplicated labor disputes like this one require time to investigate and litigate™);
Hirsch v. Dorsey Trailers, 147 F.3d 243, 248-49 (3d Cir. 1998) (involving 14-month delay).
Even extreme delays may be justifiable under the right circumstances. In Bloedorn, for example,
the court ordered a successor employer to reinstate employees under Section 10(j) more than two
years after the successor assumed ownership of the company. 276 F.3d 270, 299 (7th Cir. 2001).
In Region 3 alone, courts have issued 10(j) injunctions after far more time passed than has in this
case. See, e.g., Leyv. Wingate of Dutchess, Inc., 182 F. Supp. 3d 93, 105 (S.D.N.Y. 2016)
(issuing 10(j) relief although 17 months had passed since filing of charge); Dunbar v. Colony

Liguor, 14 F. Supp. 2d 223, 227 (N.D.N.Y. 1998) (issuing 10(j) relief though 14 months passed).
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The cases Respondent cites are readily distinguishable. One involves a request for relief
under Section 10(1), which relates to secondary boycotts, rather than Section 10(j). See
Silverman v. Local 3, IBEW, 634 F. Supp. 671, 672 (S.D.N.Y. 1986). Though months had
passed since the filing of the charge in that case, the Region had yet to issue complaint. See id.
In another of Respondent’s cases, the alleged violation was distribution of leaflets. See McLeod
v. Art Steel Co., 1971 WL 783 (S.D.N.Y. 1971). Understandably, the court held such conduct
was not severe enough to warrant an injunction, especially since the petitioner offered no
indication Respondent would repeat this relatively minor offense. Id. Similarly, in another case
Respondent cites, the court never reached whether a six-month delay militates against issuing
10() relief, finding instead that just cause did not exist because there was no evidence of an
organizing campaign prior to the employee’s discharge. See Paulsen v. CSC Holdings, LLC,
2016 WL 951535 (E.D.N.Y. 2016). While the court in Seeler v. H.G. Page admittedly decried a
four month delay, it also noted that, during the intervening period, Respondent had offered
reinstatement to strikers it had refused to take back. See 540 F. Supp. 77 (S.D.N.Y. 1982). Here,
Respondent’s employees have not benefited from a similarly reassuring gesture; Respondent’s
animus toward unionization and the chill resulting from Marshall and Lamb’s terminations
remains strong. Finally, the court in Moore-Duncan based its decision to decline the issuance of
interim relief on other factors, not the Region’s delay in seeking relief, noting merely that the
Region had not explained its delay and that “a better practice” would have been to offer an
explanation to the court. Petitioner readily explains that its four month delay stemmed from the
desire to present the court with the administrative record of its case in chief, which constitutes
the best evidence of what happened. At all times, the Region has diligently investigated and

litigated this matter. Courts have routinely recognized that the Board “cannot operate
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overnight,” but “should have time to investigate and deliberate” before seeking interim relief.
Maram v. Universidad Interamericana, 722 F.2d 953, 960 (1st Cir. 1983). The Region timely
investigated, issued complaint, obtained an expedited hearing schedule, and developed a record
before filing its petition. Thus, the Region has not unduly delayed seeking 10(j) relief.
Nor has the passage of time obviated the need for an injunction. Gotifried, 818 F.2d at
495 (noting that delay is a significant factor in assessing the need for 10(j) relief only when such
relief cannot return parties to status quo, rendering final Board order as effective as interim
relief); accord Aguayo, 853 F.2d at 750; Bloedorn, 276 F.3d at 300. Here, the passage of time
has not yet “so weakened the Union that even interim relief could not salvage it.” Arlook v.
S. Lichtenberg, 952 F.2d 367, 374 (11th Cir. 1992). As Petitioner’s affidavits reveal, many
employees remain interested in organizing, but are cowed by Respondent’s conduct toward
Marshall and Lamb. Section 10(j) remedies are designed precisely for this circumstance.
VI.  Conclusion
Petitioner thus asks the Court to issue 10(j) relief as the existing administrative record
and supplemental affidavits demonstrate reasonable cause and that such relief is just and proper.
Respectfully submitted this 17th day of March, 2017.
{s/ Jessica L. Noto
JESSICA L. NOTO
Counsel for Petitioner
National Labor Relations Board — Third Region
Niagara Center Building
130 South ElImwood Ave., Ste. 630
Buffalo, New York 14202
Telephone: (716) 398-7022
Facsimile: (716) 551-4972

Email: jessica.noto@nlrb.gov
Bar Role No. 519389

cc: Raymond Pascucci, Esq. (by cm/ect)
Tyler Hendry, Esq. (by cm/ecf)
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Cayuga Medical Center
Case 03-CA-185233

Confidential Witness ;Affidavit

I Cheryl P. Durkee, being first duly sworn upon my oath, state as follows:

I have been given assurances by an agent of the National Labor Relations Board (NLRB)

that this Confidential Witness Affidavit will be considered a confidential law enforcement
record by the NLRB and will not be disclosed unless it becomes necessary to produce this
Confidential Witness Affidavit in connection with a formal proceeding.

I reside at 8 Tanbark Circle, Freeville, NY 13068.

My cell phone number (including area code) is 607-379-0026.

My e-mail address is cdurkee@tweny.rr.com.

I am employed by Cayuga Medical Center,

located at 101 Dates Drive, [thaca, NY 14850,

1. [ started working in the Emergency Department|at CMC in April 2010. I am also a charge
nurse and have been since 2011. I have only worked in the Emergency Department in
CMC. I have been a nurse for 30 years.

2. Tonly had one conversation with Andrea Champion where I told her of my union
involvement. The context is as follows. We had a patient death in the waiting room of the
Emergency Department in around January 18, .’iﬂl? . The patient’s death was caused by
not enough staffing — which is one of the main reasons we are fighting for the union. We
had too many patients in the emergency room for one nurse to take care of. The nurse that
was triaging did not have adequate training. A few weeks after the death, I was out at the

nurses’ station listening to Tyler Burke, one of our team leaders, and Megan Hawkins,

Privacy Act Statemen .
The NLRB is asking you for the information on this form on the authority of the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq.
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed: Reg. 74942-43 (Dec. 13, 2006). Additional
informiation about these uses is-available at the NLRB website, www.nlrb.gov. Providing this information to the NLRB is voluntary. However, if
yoit do not provide the information, the NLRB may refuse to continue processing an unfair labor practice or representation case, or may issue you

& subpoena and seek enforcement of the subpoena in federal court.
*
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the emergency department educator, discussing tLe triage orientation and the triage

policy. I interrupted them and said that the nurse ithm was triaging that night was not
trained. Megan said yes, she was trained because% the policy says that she only needed to
be trained by a qualified triage nurse, but that di«;n’t mean she needed to be trained in the
triage area. I said that was ridiculous, you know imw that policy reads. You are supposed
to be oriented in the area that you are going to bei working. If you are triaging that means
you should be oriented out in front where you aré: triaging. Megan said “no, that’s not
true. As long as you’re being trained by a triage imrse you can be trained by triaging the
ambulance in the back.” I said, “no, that’s not wﬁat triage is. Triage is deciding who
needs to come back first if there are fifteen patiehts in the front.” Megan said “let’s take
this back to Andrea’s office.” Andrea (Jhan'ipioni is the director of the Emergency
Department. When Megan and [ were talking asgwe walked back to Andrea’s office I said
to Megan “you shouldn’t even have travelers ou% in triage because they are not trained
well enough. You should have your own peoplegwho have been here for years be in triage
because it is your most important job in the emeétgency room.” Megan just kept saying
“let’s go back to Andrea’s office.” I said to Megzan, “you know why this is happening.
You’re taking it out on us because we are trying: to form a union. So I’m charge on every
night for three years and now since I'm prcwuni‘:;}n I’'m suddenly not. Half of your
problem is you are letting your secretary, who has no medical background, do the daily
schedule of what nurse goes where and she dacsin’t even know who is qualified to be in
those spots.” At this point we arrived in Andrea{;’s office.

3. Andrea was in her office and Megan said “Cher;yl has some concerns about triage and

travelers doing triage.” I said, “yeah I have problems with travelers doing triage. I used to

-2 % Initials: a FD
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orient the new nurses in triage and I used to do triage all the time because I have a ton of

experience in friage. Now suddenly you have travelers doing triage because I’'m pro-

union. Enough is enough. People are dying. You guys are just trying to take things out on
us because we are pro-union now all I seem to bé able to do is be a staff nurse. My skills
never changed just because I became pra-union,’g’ Andrea said “I didn’t even know you
were pro-union, but that has nothing to do with ijt. You can be pro-union or against union.
It doesn’t matter to us.” I was wearing my unicm,E button when she said she did not know I
was pro-union. I said something to the effect that, “we’re still desperately trying to get
this union even though management thinks it’s over with but it’s not.” I didn’t say this to

Andrea at the time, but what we are waiting for is Anne to get her job back, and then we

will be able to ramp things up again.

4. Tdid not tell Andrea Champion that “in case you have not heard, I am not only a union

supporter, but I am a union organizer.” The nn});f conversation I had with Andrea
1
Champion where I told her I was pro-union was the one recounted above. I would

certainly not have called myself an organizer. I gd'on*t use that term.

5. Since [ started supporting the Union openly I hzf;ve not been assigned to be charge nurse
or to do triage as frequently as I used to before ]; openly supported the Union.

6. 1 also used to precept new nurses. However, 1 am no longer allowed to do this. For
example, when Zach started in about early J. anqary 2017, I offered to precept him. He

|
came back to me after talking to Andrea Champion and Megan Hawkins and told me they

said [ could not precept him because I had tom}nuch experience.
7. 1 have always been willing to table, but I will n;ot do it by myself. Since Anne left no one

is willing to table with me. There have been nog instances of tabling since Anne and Loran

e g { Initials: C ﬂ>
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10.

11.

12.

z
were fired. The picture that has been shown to mé as Exhibit C to Document 18, where |

am shown to be tabling in the cafeteria, was taker{n toward the end of 2015. That was my
first tabling ever. I was tabling with Michelle Meckley, she was the person who took the
picture.
Since they were terminated, I've still posted some pro-union articles on my Facebook and
wear a union button, but I haven’t tabled and thete are hardly any meetings anymore. The
union movement has completely stalled. In fact, at least ten nurses have told me that they
didn’t even know that the union movement was still happening because of how much it
has stalled.

We used to have union meetings once a week for a long time. We had anywhere between
6 and 20 people at the meetings before Anne and Loran’s termination. After Anne and
Loran got fired we have had only two meetings and there have only been as many as four
of us in attendance. We advertised meetings on Facebook, but people would not
necessarily click that they were “interested” or “went” on the page because they don’t
want to out themselves.

I used to hang pro-union flyers around thi gaeility, but since Anne and Loran were fired I
have not hung a single flyer amuaé—éhe—gyeps-amund the facility.

There is a new nurse, Zach who started in the Emergency Room. He said “If Anne gets
her job back I'm on board to table and go to meetings. I'm 100% with you, but only if
Anne gets her job back. I am going to wait until Anne gets her job back.”

Kelly Breslin is an ED nurse who is pro-union. After Anne got fired she said “I can’t do

anything with you guys because I cannot afford to get fired. I am a one income family

right now.” Her husband is in medical school. !

i
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13. Jamie Arregelin is an ED nurse who is pro-union, She told me that she is refusing to
come forward anymore because she is a one incognc family too. Her 32 year old husband
just had a stroke and she is now a one income family. She used to afttend meetings but
now she refuses because she’s too afraid that shelll get fired if she is too visibly
supportive of the union.

14. I have had similar conversations to the ones | had with Zach, Kelly, and Jamie with

several other nurses who are too afraid to openly'support the union because of Anne and

Loran’s terminations.

15. 1 cannot get any of my coworkers to move or do ‘anything with the union at this point

because Anne was fired. §
|

|
16. Since Anne and Loran got fired I am afraid I might also get fired for being too open about

the union. I feel that they are waiting for me to n%:ake any sort of mistake or slip up so that

i

|
t
|

they can fire me.

17. 1 in no way took over the reins since Anne and Loran were fired, I am too afraid to.

i}

;

18. I have nothing further to add at this time. f
|
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I am being provided a copy of this Confidential Witnéss Affidavit for my review. 1
understand that this affidavit is a confidential law enforcement record and should not be
shown to any person other than my attorney or other person representing me in this
proceeding.

I have read this Confidential Witness Affidavit consigtin_g of 6 pages, including this page, I
fully understand it, and I state under penalty of perjury that it is true and correct.
However, if after reviewing this affidavit again, I remember anything else that is important
or I wish to make any changes, I will immediately nohfy the Board agent.

Date: ?) l‘*a l V1 Signature: (’) , s ¥>M/‘~'4'\QQ,
C

herl P. Durkee

Signed and sworn to before me in person on March 10, 2017.
i B V

. /) L

AL.NOTO

: oard Agent
National Labor Relations Board

-6 Initials: c ﬁD
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL J. MURPHY, Regional Director of the
Third Region of the National Labor Relations
Board, for and on behalf of the NATIONAL
LABOR RELATIONS BOARD,

Petitioner,
V. 3:17-MC-0004

CAYUGA MEDICAL CENTER OF ITHACA,

Respondent.

THOMAS J. McAVOY,
Senior United States District Judge

DECISION & ORDER
Before the Court is Petitioner’s request for a temporary injunction pursuant to
Section 10(j) of the National Labor Relations Act (“NLRA”), 29 U.S.C. §160(j), requiring
reinstatement of two employees pending final administrative disposition of unfair labor
practices charges brought against the respondent. See dkt. # 1. The parties have briefed
the issue and the Court has determined to decide the matter on the administrative record

without a hearing.’

'The Petitioner also moved to have the Court decide the issue on the administrative
record. See dkt. #2. The Court asked for briefing on this issue. The Respondent argued
that the Court could decide the issue on the record, but contended that the record w as
insufficiently developed for the Court to make a proper conclusion on the injunction. As
this is an argument that goes to the merits of granting the Section 10(j) injunction, the
Court will consider Respondent’s arguments in that context but grant the Petitioner’s
motion. The Petitioner also moves to shorten time and for an expedited hearing on the
Petition. See dkt. # 3. As the Court is now deciding the Petition, the Court will deny that
motion as moot.
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l. BACKGROUND

This case concerns ongoing disputes surrounding a union organizing campaign led
by 1199 SEIU United Healthcare Workers East (the “Union”) at Cayuga Medical Center in
Ithaca, New York. The Union has been seeking since early 2015 to organize registered
nurses at the facility. Petitioner, Regional Director for the National Labor Relations Board
(“NLRB”), alleges that Respondent Cayuga Medical Center of Ithaca has engaged in a
vigorous campaign, “replete with unfair labor practices,” to prevent the Union from gaining
a foothold at the Medical Center. The Union has filed numerous unfair labor practices
charges with the NLRB, which the Petitioner investigated, found meritorious, and brought
to a hearing before an Administrative Law Judge. On October 28, 2016, the ALJ issued a
decision that found that the Respondent violated the NLRA in numerous ways, including a
finding that Anne Marshall, one of the nurses who is the subject of the instant petition, had
been improperly targeted for discipline and demotion because of her union activities. See
Exh. | to Petition for Preliminary Injunction, dkt. # 1-3.

On September 29, 2016, the Union filed additional unfair labor practices charges
against the Respondent, alleging that on September 23, 2016, Respondent violated
Section 8(a)(3) by disciplining two nurses, Loran Lamb and Anne Marshall, in retaliation
for their union activities. See Exh. A to Petition, dkt. # 1-1. The Complaint alleged that
Respondent had suspended Lamb and revoked her email access and that Respondent
had threatened discipline and revoked the email access of Marshall. I1d. The Union
Amended the charge on November 22, 2016 to allege that Marshal was suspended in
retaliation for her union activities on October 4, 2016. See Exh. B to Petition, dkt. # 1-1.

Another charge, filed on October 12, 2016, alleged that Respondent had been violating

2
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Section 8(a) of the NLRA since July 2016 by interfering, restraining and coercing
employees from exercising their rights under the Act. See Exh. C to Petition, dkt. # 1-1.
The Union alleged that the Respondent had violated the act by “discriminatorily enforcing
its bulletin board policy, . . . engaging in surveillance of union activity, . . . forcibly removing
an employee from a conversation with a union organizer, and . . . requiring employees to
wear anti-union buttons.” Id.

On November 29, 2016, the Petitioner issued an order consolidating the above
cases, setting forth a consolidated complaint, and providing notice of a hearing. See Exh.
D to Petition, dkt. # 1-1. The complaint alleged that in July 2016, the Respondent
“prohibited employees from posting union literature around the facility while permitting
employees to post other literature.” 1d. The complaint also alleged that on September 21,
2016, Respondent suspended Loran Lamb and on October 5, 2016, Respondent
terminated her employment. Id. The complaint further alleged that Respondent
suspended Anne Marshall on October 5, 2016, and terminated her employment on
October 6, 2016. 1d. The complaint alleges that Respondent engaged in these
employment actions “because the named employees of Respondent formed, joined or
assisted the Union and engaged in concerted activities, and to discourage employees
from engaging in these activities.” 1d. Such conduct allegedly violated Section 8(a)(1)
and 8(a)(3) of the NLRA. Id. The NLRB also ordered a response and scheduled a
hearing on the charges to take place before an ALJ on January 9, 2017. The parties
agree that such hearings are presently ongoing.

On February 21, 2017, the Regional Director filed the instant Petition, which seeks
a temporary injunction from the Court reinstating Lamb and Marshall. Petitioner contends

3
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that Respondent has violated the NLRA by preventing the Union from distributing literature
at the workplace and by firing the two nurses in retaliation for their union activity.
Respondent denies these allegations and insists that the matter provides no basis for
injunctive relief.
. LEGAL STANDARD

Petitioner seeks an injunction pursuant to Section 10(j) of the NLRA, 29 U.S.C. §
160(j). That section permits the NLRB, after filing a complaint alleging unfair labor
practices, “to petition any United States district court, within any district wherein the unfair
labor practice in question is alleged to have occurred or wherein such person resides or
transacts, for appropriate relief or restraining order.” 29 U.S.C. § 160(j). “The courts have
generally issued section 10(j) injuctions only to preserve the status quo while the parties

are awaiting the resolution of their basic dispute by the Board.” McLeod v. General Elec.

Co., 366 F.3d 847, 850 (2d Cir. 1966). A court considering a request for an injunction

under Section 10(j) must apply a two-part test. Hoffman ex rel. N.L.R.B. v. Inn Credible

Caterers, Ltd., 247 F.3d 360, 364 (2d Cir. 2001). “First, the court must find reasonable
cause to believe that unfair labor practices have been committed.” |d. at 364-65.
“Second, the court must find that the requested relief is just and proper.” Id. at 365. In
applying the first element, “the court need not make a final determination that the conduct
in question is an unfair labor practice. It need find only reasonable cause to support such

a conclusion.” Id. at 333 (quoting Silverman v. Major League Baseball Player Relations

Comm,, Inc., 67 F.3d 1054, 1059 (2d Cir. 1995)). The district court is to defer to the
NLRB’s “judgment” and “should decline to grant relief only if convinced that the NLRB’s

legal or factual theories are fatally flawed.” Id. (internal citations omitted). As to the

4
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TH

second element, “injunctive relief under § 10(j) is just and proper when it is necessary to

prevent irreparable harm or to preserve the status quo.” Paulsen v. Remington Lodging &

Hospitality, LLC, 773 F.3d 462, 469 (2d Cir. 2014) (quoting Kreisberg ex rel. N.L.R.B. v.

HealthBridge, 732 F.3d 131, 144 (2d Cir. 2013)). “The principal purpose of a § 10(j)
injunction is to guard against harm to the collective bargaining rights of employees.” Id.
lli. ANALYSIS

A. Factual Background?

The Petitioner alleges that the campaign to organize nurses at the Cayuga Medical
Center began in early 2015, growing out of nurses’ frustration with persistent staffing
shortages. Anne Marshall, a registered nurse employed by Respondent, served as an
early and vocal advocate for the Union. Loran Lamb, also a registered nurse, joined
Marshall in this public support. Both worked in the intensive care unit (“ICU”). According
to the Petition, both nurses had an “unblemished” professional record and reputation
before their involvement with the Union.

The earlier decision by an ALJ found, Petitioner points out, that Respondent
engaged in unfair labor practices in violation of Sections 8(a)(1) and 8(a)(3). The ALJ
found that “the net result of [Marshall’s] union activity and her protected and concerted
efforts to challenge the hospital on staffing issues was an employer that engaged in

unlawfuly motivated and discriminatory targeting of her, which led directly to the adverse

’These facts are taken from exhibits and factual narrative in the Petition, as well as
the exhibits and affidavits provided by Respondent in opposing the request for a
temporary injunction. The Court uses this evidence because of the deference to the
Regional Director’s findings required in a 10(j) proceeding. The Court’s role here is not to
resolve factual disputes, but to determine whether reasonable cause exists to support the
Regional Director’s position based on the evidence provided.

5
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actions taken against her by the hospital.” Exh. | to Petition, dkt. # 1-1, at 1. This decision
has been appealed to the NLRB and is currently pending. Marshall and Lamb continued
their organizing efforts even after the hearings concerning unfair labor practices. Marshall
periodically maintained an information table in the hospital's cafeteria, canvassed
employees in the parking lot, wore a union button, sent emails about the union, and put
signs on her car. Lamb advocated for increased staffing, wore a union button on her work
clothes, and attended a hearing on the earlier charges concerning Marshall. Respondent
was aware of these activities, and particularly noticed Marshall’'s work; an internal email
concerning responses to the organizing effort included a discussion of the Respondent’s
“Union or Anne Marshall Focus.” The Respondent also allegedly removed literature
Marshall posted from a bulletin board.

On September 11, 2016, Lamb and Marshall, working in the ICU, violated the
Respondent’s blood transfusion policy. That policy requires that two nurses check that the
blood for designated transfusion matches the doctor’s order and the patient’s needs two
times, first at the nurses’ station and then at the patient’s bedside. All parties agree that
only Marshall performed the check at the patient’s bedside, even though both nurses
signed a form that appeared as if both had been at the patient’s bedside. The patient
complained to the charge nurse on duty, and an investigation ensued. Respondent claims
that this conduct violated hospital policy, endangered the patient, and amounted to
falsifying medical records. The Petitioner, citing to confidential statements made to the
Board from other ICU nurses, contends that Lamb and Marshall engaged in a practice

commonly accepted on the unit. Of six ICU nurses questioned, all six testified that they
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checked blood at the nurses’ station, and only one nurse entered the patient’'s room to
administer the transfusion. Petitioner further contends these nurses told the administrator
charged with investigating the September 11 incident that they frequently followed the
procedure Marshall and Lamb used. This investigator, Petitioner contends, encouraged
the nurses to testify that they always followed the written procedures.

Respondent suspended and then terminated both Marshall and Lamb.
Respondent’s investigators interviewed Lamb on September 21, 2016. Lamb admitted
that she knew the transfusion policy and had violated it on September 11 by not joining
Marshall in the patient’s room. Respondent suspended Lamb after this meeting. Marshall
was on vacation when this interview occurred, and Respondent suspended Lamb without
interviewing Marshall. Petitioner contends that the decision to suspend and then
terminate Marshall was made before any interview occurred, pointing to a report on the
incident prepared by Respondent’s Director of Patient Services and a draft letter designed
to be sent to employees, physicians and volunteers about the incident. Both of those
documents concluded that Marshall had engaged in misconduct even before the
Respondent had spoken to her about the events in question. Indeed, the draft letter to
employees, Petitioner alleges, included a statement that the nurses had been fired.
Petitioner asserts that these draft documents are “persuasive evidence that the
investigation had a foregone conclusion considering that the nurses interviewed” by
investigators “said they routinely perform blood checks at the nurses’ station; the
investigation was ostensibly ongoing; and Marshall had not yet been suspended,

terminated or even interviewed about the incident.”
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After interviewing Marshall when she returned from vacation on October 4, 2016,
Respondent suspended her. Respondent terminated Lamb on October 5 and Marshall on
October 6. Both resigned in lieu of their discharge. Respondent sent employees an email
explaining the terminations on October 7; this email was nearly identical to the draft
circulated before the Respondent interviewed Marshall. The Petitioner contends that:
Based on the credible testimony of witnesses and documentary evidence . . .
the evidence demonstrates that Marshall and Lamb failed to follow a policy
that Respondent had never before enforced; Respondent knew other nurses
failed to follow that policy; Respondent conducted an investigation with a
predetermined outcome into Marshall and Lamb’s violation of the policy; and
Respondent nonetheless suspended and terminated Marshall and Lamb for
failing to follow this policy.

Petitioner’'s Brief, dkt. # 1-5, at 14.

Petitioner points to other incidents where nurses failed to follow the transfusion
policy and did not receive the same discipline as Marshall and Lamb. These incidents
could be seen as more egregious than the one on September 11, 2016, since the patients
in these cases suffered potentially adverse medical reactions to the incidents. In both
cases, the nurses who violated the transfusion policies faced no serious discipline, but
instead were forced to review the transfusion policy with Respondent’s staff. Likewise,
nurses who violated policies and protocols in other areas received instruction rather than
discipline. Respondent had disciplined some nurses who failed to follow protocols, but
under different circumstances. One nurse was terminated, for example, after failing to
follow blood protocols, but that nurse had also diverted narcotics. Other nurses involved
in the incident were simply “debriefed” on the matter.

Petitioner also contends that Respondent’s firing of Lamb and Marshall has

undermined the Union’s organizing efforts. Petitioner has produced affidavits from nurses

8
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Respondent still employs who attest to a chilling affect on organizing since the
terminations. See Exhs. F-G, H, J, K, to Petition, dkt. #s 1-2, 1-4, to Petition. Jacqueline
Thompson'’s affidavit, for instance, avers that “[t]he Union and its campaing at the Hospital
were regular topic[s] of conversation amongst employees” with whom Thompson worked
“before Lamb and Marshall were fired.” Thompson Affidavit, Exh. F to Petition, dkt. # 1-2,
at 3. Marshall had worn pro-Union buttons, passed out literature, and sent emails about
the Union through the Respondent’s email system before her termination. Id. at 4. After
Marshall’'s firing, Thompson had “not seen any employee engage in any of these
activities,” and no other employee had contacted her “regarding the continuation of the
organizing effort.” 1d. According to Thompson, “[tlhe Union organizing campaign is dead
in the water[.]” Id. at 6. Thompson points to two reasons for this demise: no other
employee wants to lead the organizing effort and “general sense of fear” has followed
“Marshall and Lamb’s terminations.” Id. Thompson herself is not interested in taking a
lead in the organizing campaign for fear of being fired, and because “| feel as though |
would be targeted by hospital management if | attempted to lead the union campaign, and
| do not want that to occur.” Id. Other affidavits similarly find a decline in organizing, less
discussion of the Union, and a decrease in the willingness of employees to be identified
with the Union since the firings. See Exh. G at {[ 8; Exh. H at 6, Exh. J at [{ 5-8; Exh. K
atqY 7-9.

B. Reasonable Cause

The Regional Director argues that Respondent has violated sections 8(a)(1) and
8(a)(3) of the NLRA. The NLRA provides that “[I]t shall be an unfair labor practice for an
employer (1) to interfere with, restrain, or coerce employees in the exercise of the rights

9




- -3 [ [P
Case 17-837, Document 54-3 ’AJ%S%"-ON’ 2044703, Pagel6 of 27

Case 3:17-mc-00004-TIM-ATB Document 28 Filed 03/22/17 Page 10 of 17

guaranteed in section 7" of the NLRA and “(3) by discrimination in regard to hire or tenure
of employment or any term or condition of employment to encourage or discourage
membership in any labor organization.” 29 U.S.C. §§ 158(a)(1), (a)(3). Section 7 of the
NLRA establishes, in relevant part, that “[e]mployees shall have the right to self-
organization, to form, join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other protected activities for their
purpose of collective bargaining or other mutual aid or protection[.]” 29 U.S.C. § 157. “An
employer violates section 8(a)(3) by firing an employee for engaging in union activity.”

New York University Medical Center v. N.L.R.B., 156 F.3d 405, 411 (2d Cir. 1998). Such

conduct also violates section 8(a)(1). Torrington Extend-A-Care Employee Ass’'n v.

N.L.R.B., 17 F.3d 580, 591 (2d Cir. 1994). In such cases, “the determinative issue is the
employer’s motivation.” Id. First, the NLRB must be persuaded “that anti-union animus
contributed to the employer’s decision.” |d. If this prima facie burden is met, “the burden
shifts to the employer to demonstrate by a preponderance of the evidence that the same
employment action would have been taken in the absence of the protected conduct.” Id.
The Respondent argues that the Petitioner has not demonstrated reasonable
cause. The Respondent contends that the firing of Lamb and Marshall was unrelated to
their union activities. Instead, the nurses were terminated because of “flagrant misconduct
and disregard for patient safety.” Both nurses, after all, are the subject of a State
investigation for the activities that led to their termination, and Cayuga Medical Center
regularly fires employees who falisfy medical records. Moreover, Respondent argues,
Petitioner has not provided any documentary evidence to support its claims for that
Respondent committed unfair labor practices. Respondent further argues that the

10
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evidence it supplied will substantiate that the terminations were justified and not motivated
by the nurses’ union activity. Injunctive relief is inappropriate here, Respondent argues,
because the administrative record has not been fully developed.

The problem with the Respondent’s position is that the Court’s role here is not to
make credibility determinations or weigh the value of the evidence supporting CMC’s
decision to terminate the nurses against that supporting the Petitioner’s position. Instead,
the Court is to defer to the NLRB’s findings unless those findings are “fatally flawed.”
Hoffman, 79 F.3d at 333. Petitioner “is not required to show that an unfair labor practice
occurred, or that the precedents governing the case are in perfect harmony, but only that
there is ‘reasonable cause to believe that a Board decision finding an unfair labor practice

will be enforced by the Court of Appeals.” Kaynard v. Mego Corp., 633 F.2d 1026, 1033

(2d Cir. 1980) (quoting McLeod v. Business Machine and Office Appliance Mechanics

Conference Board, 300 F.2d 237, 242 n.17 (2d Cir. 1962)). Even where disputed facts

exist, “the Regional Director should be given the benefit of the doubt in a proceeding for §
10(j) relief.” Id.

The Court finds that the facts presented to the Court, giving the Petitioner the
benefit of the doubt, create reasonable cause to believe that the Court of Appeals will
enforce a finding by the NLRB of unfair labor practices in relation to the firing of Nurses
Lamb and Marshall. The Petitioner has put forth evidence, as related above, that creates
reasonable cause to believe that Respondent terminated the nurses because of their
union activity. The Regional Director has presented evidence that indicates that the
actions for which Respondent allegedly fired Lamb and Marshall-failing to both be present
in the room when a transaction occurred and failing to document the transfusion

11
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truthfully—were actions that did not lead to the firing of other employees who engaged in
the same behavior. The Regional Director has also presented evidence that makes it
reasonably likely that Respondent was motivated by anti-union animus for the firing.
Beyond the extreme action taken against nurses with stellar work records who were
involved vociferously in the union campaign, the Petitioner has also provided evidence that
an ALJ has already found that Respondent acted out of anti-union animus in previously
disciplinary actions against Marshall. Courts are permitted to use such decisions in
evaluating a 10(j) motion, since “the ALJ’s factual and legal determinations suppy a useful
benchmark against which the Director’'s prospects of success may be weighed.” Bloedorn

v. Francisco Foods, Inc., 276 F.3d 270, 288 (2d Cir. 2001). Evaluating the Regional

Director’s position from the deferential perspective required in this proceeding, the Court
finds that the Petitioner’s position is not fatally flawed.

Respondent’s arguments simply quarrel with the facts, asserting that the stated
reasons for the decision to fire the nurses were the real ones and pointing out that a
failure to follow the stated transfusion policies could endanger a patient. Whatever the
merits of those arguments, they can be raised before the ALJ and the Court of Appeals if
necessary. At this point, the Court finds “reasonable cause to believe that the respondent
ha[s] committed unfair labor practices under section 8(a)(1) and 8(a)(3) of the Act.” Seeler

v. Trading Port, Inc., 517 F.2d 33, 36 (2d Cir. 1975). Even when “there are disputed

issues of fact in the case, the Regional Director should be given the benefit of the doubt[.]”
Id. at 36-37. The Court therefore finds that the first part of the test has been met.
C. Just and Proper Injunctive Relief

Respondent argues that the Court is to “apply the same general equitable principles

12
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that ordinarily apply in determining the propriety of injunctive relief, including irreparable

harm, balance of equities, and public interest.” Citing Ahearn v. House of Good

Samaritan, 884 F.Supp. 654, 661 (N.D.N.Y. 1995). Using these standard, Respondent
argues, the Court must deny relief because “there is no threat of remedial failure” and the
balance of the equities weigh against granting an injunction. Of particular concern,
Respondent insists, is the threat to public safety and the welfare of CMC patients that
would come from reinstating two nurses found to have endangered a patient during a
blood transfusion. In any case, a union organizer still is in place at CMC, and any alleged
threat to the union organizing campaign is vastly overstated. Finally, the Petitioner waited
several months to seek equitable relief after the nurses’ termination, and this action
undermines any claim that a speedy decision on reinstatement is necessary.

The Respondent misstates the law in this area. The Second Circuit Court of
Appeals recently explained that, while “the ‘just and proper” element “of the 10(j)
injunctive relief standard for labor disputes incorporates elements of the four-part standard
for preliminary injunctions that applies in other contexts,” courts evaluating a Section 10(j)
request do not need to apply that standard. Kreisberg, 732 F.3d at 141. In reaching this
conclusion, the court noted that, unlike a Section 10(j) proceeding, an ordinary
“preliminary injunction involves no preliminary determination by a government enforcement
agency, is resolved on the merits by the district court, and is issued pursuant to the court’s
equitable power rather than a specific statute.” 1d. Under Section 10(j), however,
“petitions come from a unique statutory scheme that requires (1) deference to the NLRB,
which resolves the underlying unfair labor practice complaint on the merits and makes an
initial determination, prior to the filing of a petition, to file such a complaint, as well as (2)

13
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speedy resolution to preserve the status quo in a labor dispute[.]” 1d. The Court will thus
apply the “just and proper” standard as articulated by courts in reference to Section 10(j),
rather than to the general standards courts use in deciding on equitable relief. Under that
standard, “injunctive relief under § 10(j) is just and proper when it is necessary to prevent
irreparable harm or to preserve the status quo.” Hoffman, 247 F.3d at 368. The proper
“test for whether harm is irreparable in the context of § 10(j) . . . cases is whether the
employees’ collective bargaining rights may be undermined by the . . . [asserted] unfair
labor practices and whether any further delay may impair or undermine such bargaining in
the future.” Kreisberg, 732 F.3d at 142 (quoting Hoffman, 247 F.3d at 369). The status
quo that should be preserved “is that which was in existence before the unfair labor
practice occurred.” 1d. at 143 (internal quotations omitted).

The Second part of the test is also satisfied. Here, the alleged unfair labor practice
involves firing employees for their participation in the organization drive. Firing employees
for wanting to join a union surely undermines collective bargaining rights and has the
effect of discouraging future organizing. Petitioner has provided evidence, cited above, to
this effect. Multiple affidavits from workers at Cayuga Medical Center indicate that the
firings have created a fearfulness among nurses that any connection with the Union could
cause them to be fired. Attendance at meetings and participation in unionizing events has
been reduced, and the affiants indicate that the reduction is directly related to fear for
employment. In this context, “the rights of improperly discharged employees take priority
over the rights of those hired to replace them.” Paulsen, 773 F.3d at 469. Since “the main
focus of a § 10(j) analysis should be on harm to organizational efforts, . . . time [is] of the
essence in reinstating fired employees.” Id. A delay in reinstatement “is a significant

14
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concern because the absence of employees who support a union can quickly extinguish
organizational efforts and reinforce fears within the workforce concerning the
consequences of supporting union activity.” Id. Thus, an injunction is just and proper
under the circumstances.?

The Court will therefore grant the Section 10(j) injunction as requested.

’Respondent contends that the delay between the firing and filing of the instant
petition demonstrate that such relief is unnecessary. The cases Respondent cites in
support of this proposition are inapposite and unpersuasive. In Seelerv. H.G. Page &
Sons, Inc., 540 F.Supp. 77 (S.D.N.Y. 1982), for instance, the court denied a request for a
10(j) injunction because of the Regional Director’s four-month delay in seeking it. The
court found that injunction relief is unavailable “where the Board itself does not treat the
ongoing violations with urgency.” Id. at 79. The injunction sought in Seeler largely sought
reinstatement of employees who had struck to protest unfair labor practices like firing a
union organizer and threatening to shut the company down if the union won a collective
bargaining election. Id. at 78. By the time the Board sought the injunction, however,
“most, if not all, of the striking employees ha[d] been offered the opportunity to return to
work.” Id. The court found that these facts, in addition to the delay in filing, belied the
Board’'s argument that an injunction was necessary to prevent “erosion” of the union’s
position. Id. at 79. Congress enacted Section 10(j), after all, “to prevent violators of the
Act from accomplishing ‘their unlawful objective’ pending adjudication by an administrative
law judge.” Id. As explained above, the alleged unlawful firings, undertaken to slow the
organizing drive, have not been rectified and have served to promote an unlawful objective
of quieting organization efforts while decision by an ALJ is pending. Silverman v. Local 3,
Intern. Broth. of Elec. Workers, AFL-CIO, 634 F.Supp. 671 (S.D.N.Y. 1986), involved
section 10(1), not section 10(j) of the NLRA,; the case involved a union engaging in a
secondary boycott. Id. at 672. Moreover, at the time the Board sought an injunction, the
Board had not filed a complaint against the union and had not provided the court with an
administrative record. Id. Here, the case involves a different section of the statute, an
administrative record has been created at least in part, and, as the Court has found,
irreparable harm would come to the Union from failing to issue a temporary injunction.
The delay complained of by the court in Moore-Duncan v .Traction Wholesale Center Co.,
Inc., 1997 WL 792909 (E.D.Pa. Dec. 19, 1997), at six months, was months longer than the
delay in this case. In any case, the Court finds that an injunction here fits the statutory
purpose as described in that case: “because of the protracted nature of the administrative
proceedings, absent the relief provided for in 10(j), a company could accomplish its goal of
preventing unionization through the use of unlawful means before a final order restraining
such activity. This would, of course, render the order ineffective for all practical purposes.”
Id. at *1.

15
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IV. CONCLUSION
For the reasons stated above, the Petitioner’'s motion for preliminary injunction, dkt.
# 1, is hereby GRANTED, as follows:

1. The Respondent, its officers, representatives, agents, servants, employees,
attorneys, successors and assigns, and all persons acting in concert or
participation with them, pending final disposition of the matters involved here
pending before the National Labor Relations Board, are hereby ORDERED
to:

a. Within five (5) days of the date of this Order, the Respondent is
hereby ordered to offer reinstatement to Anne Marshall to her former
position with her seniority and all other rights and privileges;

b. Within five (5) days of the date of this order, the Respondent is hereby
ordered to offer reinstatement to Loran Lamb to her former position
with her seniority and all other rights and privileges;

C. Post copies of this Order at the Respondent’s Ithaca, New York facility
where notices to employees are customarily posted, those postings to
be maintained during the pendency of the Board’s administrative
proceedings free from all obstructions and defacements; all
employees shall have free and unrestricted access to said notices;

d. Grant to agents of the Board reasonable access to Respondent’s
Ithaca, New York facility to monitor compliance with this posting
requirement;

e. Within seven (7) days of the date of this order, hold a mandatory

16
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meeting scheduled to ensure the widest possible attendance, during
work time, and have a responsible official for Respondent, in the
presence of a Board agent, or at Respondent’s option, a Board agent,
in the presence of the Respondent’s official, read the Conclusion to
this Order and notice to employees; and
f. Within twenty-one (21) days of the issuance of this Order, file with the
District Court and submit a copy to the Regional Director of Region
Three of the Board, a sworn affidavit from a responsible official of
Respondent setting forth, with specificity, the manner in which
Respondent has complied with the terms of this decree, including how
it has posted the documents required by the Court’s decree.
The Petitioner’'s motion to determine the Petition on the basis of the administrative record,
dkt. # 2, is hereby GRANTED. The Petitioner's motion to shorten time and for an

expedited hearing, dkt. # 3, is hereby DENIED as moot.

IT IS SO ORDERED

DATED:March 22, 2017

17
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JUDGMENT IN A CIVIL CASE

PAUL J. MURPHY, etc.
Petitioner
VS. CASE NUMBER: 3:17-MC-04

CAYUGA MEDICAL CENTER AT ITHACA, INC.
Respondent

Decision by Court. This action came to trial or hearing before the Court. The issues

have been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that Petitioner’s [1] motion for preliminary
injunction is granted pursuant to [28] Decision and Order of Honorable Judge

Thomas J. McAvoy, filed on the 22™ day of March, 2017.

DATED: April 13, 2017

Clerk of Court

s/ C. M. Ligas

Deputy Clerk
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Federal Rules of Appellate Procedure
Rule 4. Appeal as of Right

(a) Appeal in a Civil Case.

1. (1) Time for Filing a Notice of Appeal.

(A) In acivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and
4(c), the notice of appeal required by Rule 3 must be filed with the
district clerk within 30 days after entry of the judgment or order
appealed from.

(B) The notice of appeal may be filed by any party within 60 days after
entry of the judgment or order appealed from if one of the parties is:

(i) the United States;

(ii) a United States agency;

(ii1) a United States officer or employee sued in an official capacity; or
(iv) a current or former United States officer or employee sued in an
individual capacity for an act or omission occurring in connection with
duties performed on the United States' behalf —including all instances
in which the United States represents that person when the judgment
or order is entered or files the appeal for that person.

(C) An appeal from an order granting or denying an application for a
writ of error coram nobis is an appeal in a civil case for purposes of
Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision or order—but before the entry of the
judgment or order—is treated as filed on the date of and after the entry.

(3) Multiple Appeals. If one party timely files a notice of appeal, any
other party may file a notice of appeal within 14 days after the date
when the first notice was filed, or within the time otherwise prescribed
by this Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following
motions under the Federal Rules of Civil Procedure, the time to file an
appeal runs for all parties from the entry of the order disposing of the
last such remaining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district court extends the
time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;
(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28 days
after the judgment is entered.

(B)(i) If a party files a notice of appeal after the court announces or
enters a judgment—but before it disposes of any motion listed in Rule
4(2)(4)(A)—the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing of the last such
remaining motion is entered.

(ii) A party intending to challenge an order disposing of any motion
listed in Rule 4(a)(4)(A), or a judgment's alteration or amendment
upon such a motion, must file a notice of appeal, or an amended notice

of appeal—in compliance with Rule 3(c)—within the time prescribed
by this Rule measured from the entry of the order disposing of the last
such remaining motion.

(5) Motion for Extension of Time.

(A) The district court may extend the time to file a notice of appeal
if:

(i) a party so moves no later than 30 days after the time prescribed by
this Rule 4(a) expires; and

(ii) regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.

(B) A motion filed before the expiration of the time prescribed in
Rule 4(a)(1) or (3) may be ex parte unless the court requires
otherwise. If the motion is filed after the expiration of the prescribed
time, notice must be given to the other parties in accordance with
local rules.

(C) No extension under this Rule 4(a)(5) may exceed 30 days after
the prescribed time or 14 days after the date when the order granting
the motion is entered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may
reopen the time to file an appeal for a period of 14 days after the date
when its order to reopen is entered, but only if all the following
conditions are satisfied:

(A) the court finds that the moving party did not receive notice under
Federal Rule of Civil Procedure 77 (d) of the entry of the judgment
or order sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is
entered or within 14 days after the moving party receives notice under
Federal Rule of Civil Procedure 77 (d) of the entry, whichever is
earlier; and

(C) the court finds that no party would be prejudiced.
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(i) if Federal Rule of Civil Procedure 58 (a) does not require a
separate document, when the judgment or order is entered in the civil
docket under Federal Rule of Civil Procedure 79 (a); or

(ii) if Federal Rule of Civil Procedure 58 (a) requires a separate
document, when the judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a) and when the earlier of
these events occurs:

« the judgment or order is set forth on a separate document, or

« 150 days have run from entry of the judgment or order in the civil
docket under Federal Rule of Civil Procedure 79 (a).

(B) A failure to set forth a judgment or order on a separate document
when required by Federal Rule of Civil Procedure 58 (a) does not
affect the validity of an appeal from that judgment or order.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL J. MURPHY, Regional Director of the Third REgion of
the National Labor Relations Board, for and on behalf of the
NATIONAL LABOR RELATIONS BOARD,

Petitioner, NOTICE OF APPEAL

v. Case No. 03:17-MC-0004

CAYUGA MEDICAL CENTER,

Respondent.

Respondent Cayuga Medical Center (“CMC” or “Respondent”) gives notice that,
pursuant to 28 U.S.C. § 1292(a)(1), it hereby appeals to the United States Court of Appeals for
the Second Circuit from this Court's Memorandum Decision and Order dated March 22, 2017
(entered March 23, 2017) granting an injunction in favor of Region Three of the National Labor
Relations Board pursuant to Section 10(j) of the National Labor Relations Act, 29 U.S.C. § 160
-

Dated: March 23, 2017
BOND, SCHOENECK & KING, PLLC

By: s/ Raymond Pascucci

Raymond J. Pascucci (Bar Roll: 102332)
Tyler T. Hendry (Bar Roll: 516848)

Attorneys for Respondent

One Lincoln Center

Syracuse, NY 13202-1355

Telephone: (315) 218-8356

Fax: (315) 218-8100

Email: pascucr@bsk.com

Email: thendry@bsk.com

1272904 .1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 23, 2017, a copy of the foregoing NOTICE OF
APPEAL was served via the CM/ECF upon the following:

Jessica Noto (Bar Roll No. 519389)

Alicia Pender

Counsel for Petitioner

National Labor Relations Board — Third Region
Niagara Center Building

30 South Elmwood Ave., Ste. 630

Buffalo, New York 14202

Telephone: (716) 398-7022

Facsimile: (716) 551-4972

Email: Jessica.noto@nlrb.gov

2 12729041
1272904 .1



	17-837
	54 Appendix FILED - 05/26/2017, p.1
	54 Supporting Document - 05/26/2017, p.90
	54 Supporting Document - 05/26/2017 (2), p.181


